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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF FLORIDA
MIAMI DIVISION

Case No.: 1:23-cv-21912-FAM

DANIEL HARPER, et al., on behalf of themselves
and all others similarly situated,

Plaintiffs, AMENDED CLASS ACTION
COMPLAINT
\2

SHAQUILLE O’NEAL, et al.,

Defendants.

AMENDED CLASS ACTION COMPLAINT AND DEMAND FOR JURY TRIAL

Court appointed Lead Plaintiffs: Daniel Harper, Daniel Koch, Shaun Divecha, Viraf Sam

Chapgar, Mickey Scott, and Timo Walter (collectively, “The Harper Group™), through their chosen
Class Counsel, and in accordance with the Court’s August 22, 2023 Order, [ECF No. 23], on behalf
of themselves and all others similarly situated, file this Amended Class Action Complaint against

Defendants, Astrals LLC, Astrals Holding, LLC, and Astrals Operations LLC (collectively, the

“Astrals Entities”), and Shaquille O’Neal (“O’Neal”), for their various securities violations,
including the offer and sale of unregistered securities, such as the Galaxy tokens and NFTs' created
for the Astrals Project. The main promoter of the Astrals Entities was basketball phenom and

superstar: Defendant Shaquille O’Neal.

' NFTs (non-fungible tokens) are unique cryptographic tokens that exist on a blockchain and
cannot be replicated. NFTs can represent digital or real-world items like artwork and real estate.
See https://www.investopedia.com/non-fungible-tokens-nft-5115211 (accessed July 24, 2023).



https://www.investopedia.com/non-fungible-tokens-nft-5115211
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Jorgetto . O
@Jorgetto008

@Astrals NFT is in the house!!, good moves @BayatiAstrals

9:12 PM - Jun 22, 2022

4 Retweets 17 Likes

1. At the exact same time the billion-dollar FTX crypto fraud was being uncovered
and collapsing, and Mr. O’Neal was attempting to distance himself from his FTX promotions
(literally running and hiding from process servers), he was also trying to distance himself from the
Astrals Entities, where he was admittedly one of the founders, main promoters, main stars and
even decided to have his son serve as head of “Investor Relations,” so his whole family could

greatly profit from The Astrals Project.
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2. Ironically, right before O’Neal decided to run for the hills and abandon his Astrals
Project, he posted a meme on the Astrals Discord,? a .gif of a scene from the movie The Wolf of
Wall Street, assuring all of the Astral Investors that “I'M NOT F***ING LEAVING,” implying

that he would always be there for his Astrals Investors.

b 32 @ 271 26

@everyone

But O’Neal has not been seen at Astrals since this now legendary Wolf of Wall Street post.

3. These allegations are supported by the testimony of Professor Lee Reiners, one of
the country’s foremost crypto experts. Professor Reiners is the “Lecturing Fellow” at Duke
University and at Duke Law School, and a member of the CFA Institute Capital Markets Policy
Council. Professor Reiners attaches to this Amended Complaint his Expert Report, and analysis of
the Astrals Financial Products and explains why they constitute securities under applicable
securities law. A copy of Mr. Reiners’ report is attached to this Complaint as Exhibit A and is
fully incorporated by reference herein (the “Reiners Report”™).

4. The Harper Group, on behalf of themselves and a putative global class of investors
who purchased Astrals NFTs (“NFTs”) and/or Galaxy (“GLXY”) tokens (collectively, the “Astrals
Financial Products”) from the Astrals Project?® since they launched on March 9, 2022.

2 Discord is a voice, video, and text chat app used by tens of millions of people ages 13+ to talk
and hang out with their communities and friends. See https://discord.com/safety/360044149331-
what-is-discord (accessed July 24, 2023).

3 See https://astralsnft.io (accessed July 24, 2023).



https://discord.com/safety/360044149331-what-is-discord
https://discord.com/safety/360044149331-what-is-discord
https://astralsnft.io/
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5. The ASTRALS own Whitepaper describes the “Astrals Project” as follows:*

ASTRALS is a collection of 10,000 metaverse-ready 3D avatars by a world-
renowned artist, Damien Guimoneau. These beautiful pieces of art are randomly
generated by over 150 handcrafted traits and 16 unique races each with their own
immersive lore by grand loremasters, Lee Gingold and Shaman8. There are two
pillars to ASTRALS: A) a decentralized autonomous organization (DAO) for
incubating innovative projects and B) a story-driven, play-to-earn role-playing
game. We are partnered with Solana Labs for the development of our minting
website and with MEKKA LAB to build our next-gen staking platform for the
distribution of our governance token, $GLXY, as well as the DAO framework for
project incubation.

6. The Astrals Project is a Solana®-based NFT collection of 10,000 3D avatars drawn
by a world-renowned, former-Disney artist, which aimed to promote investment in a virtual world
(the “Astralverse”) in which users could socialize, play, and interact with other users, including
specifically with O’Neal himself.

7. The Astrals Project launched on March 9, 2022, and was the brainchild of O’Neal,
who personally developed the Astrals Project with his music manager, Brian Bayati, as CEO, and
son, Myles O’Neal, as the Head of Investor Relations. /d. According to an Ask Me Anything
(“AMA”) with Astrals Project Manager, Han Hyung Lee, O’Neal was originally skeptical of NFTs
and thought they were a scam, but eventually came around to create the Astrals Project after
previously becoming involved in several other NFT and cryptocurrency projects, including the
now defunct FTX Platform, which collapsed and went into Chapter 11 bankruptcy on November
11,2022. 1d.

8. The value of the Astrals Financial Products was linked almost entirely to O’Neal’s
celebrity status and many Astrals investors, including The Harper Group, were induced to purchase
Astrals Financial Products from the Astrals Project because of O’Neal’s direct, open, and heavy
involvement in the project. /d. He acted as the face of Astrals, pushing the investment opportunity
to his massive social media following on Twitter and through his “DJ Diesel” shows, often
performing in front of a massive backdrop of Astrals characters. /d.

9. O’Neal even personally invited Astrals Project investors to a members-only

Discord channel and created investment incentives, such as the limited mint NFT “ShaqPass” and

4 https://melon-lee.gitbook.io/astrals/ (accessed May 23, 2023).

> Solana is a blockchain platform designed to host decentralized, scalable applications. See
https://www.investopedia.com/solana-5210472 (accessed July 24, 2023).



https://melon-lee.gitbook.io/astrals/
https://www.investopedia.com/solana-5210472
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multiple giveaways. Id. O’Neal posted daily on the Astrals’ Discord channel , reassuring investors

that the project would only grow, with the goal of becoming a household name. /d. Other members

of the Astrals team similarly assured Astrals community members that O’Neal was not only a vital

asset, using his celebrity status and vast network to help develop the project, but was also in for
the long haul, not just a cash grab. /d.

10. Like most Astrals investors, The Harper Group followed O’Neal on Twitter and
learned about the Astrals Project through his many endorsements. After their initial purchases, The
Harper Group remained involved in the Astrals community, where they first met each other, and
held their Astrals Financial Products based on representations O’Neal and the rest of the Astrals
team made. For example, The Harper Group actively participated in the Astrals’ Discord channel
where O’Neal spoke directly to the community about his support of and plans for the project, such
as achieving a floor price of 30 SOL.® Similarly, The Harper Group communicated with Astrals’
team members, such as Lee, via private messages and exclusive AMAs which were only available
to Astrals investors.

11.  When the FTX cryptocurrency trading platform collapsed in November 2022, many
Astrals community members were concerned about the future of the project, especially because
O’Neal had close ties to FTX, but were reassured by team members that the project would continue
as planned with O’Neal’s close involvement. However, Defendant O’Neal decided to flee the
project and the value of the Astrals Financial Products plummeted.

PARTIES

12.  Lead Plaintiff Daniel Harper is a citizen and resident of the state of Virginia, a
natural person over the age of 21, and otherwise sui juris. As set forth in the previously filed
certification, [ECF No. 15-1, Ex. 1], Plaintiff Harper invested in Astrals Financial Products during
the Class Period and suffered investment losses as a result of Defendants’ conduct.

13. Plaintiff Daniel Koch is a citizen and resident of Germany, a natural person over

the age of 21, and otherwise sui juris. As set forth in the previously filed certification, [ECF No.

61 SOL was worth approximately $90.00 USD when Astrals launched on March 9, 2022. See
https://finance.yahoo.com/quote/SOL-
USD/history?period1=1646784000&period2=1646870400&interval=1d&filter=history&frequen
cy=1d&includeAdjustedClose=true (accessed July 24, 2023).



https://finance.yahoo.com/quote/SOL-USD/history?period1=1646784000&period2=1646870400&interval=1d&filter=history&frequency=1d&includeAdjustedClose=true
https://finance.yahoo.com/quote/SOL-USD/history?period1=1646784000&period2=1646870400&interval=1d&filter=history&frequency=1d&includeAdjustedClose=true
https://finance.yahoo.com/quote/SOL-USD/history?period1=1646784000&period2=1646870400&interval=1d&filter=history&frequency=1d&includeAdjustedClose=true
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15-1, Ex. 2], Plaintiff Koch invested in Astrals Financial Products during the Class Period and
suffered investment losses as a result of Defendants’ conduct.

14.  Plaintiff Shaun Divecha is a citizen and resident of Canada, a natural person over
the age of 21, and otherwise sui juris. As set forth in the previously filed certification, [ECF No.
15-1, Ex. 3], Plaintiff Divecha invested in Astrals Financial Products during the Class Period and
suffered investment losses as a result of Defendants’ conduct.

15.  Plaintiff Viraf Sam Chapgar is a citizen and resident of Canada, a natural person
over the age of 21, and otherwise sui juris. As set forth in the previously filed certification, [ECF
No. 15-1, Ex. 4], Plaintiff Chapgar invested in Astrals Financial Products during the Class Period
and suffered investment losses as a result of Defendants’ conduct.

16.  Plaintiff Micky Scott is a citizen and resident of the state of lowa, a natural person
over the age of 21, and otherwise sui juris. As set forth in the previously filed certification, [ECF
No. 15-1, Ex. 5], Plaintiff Scott invested in Astrals Financial Products during the Class Period and
suffered investment losses as a result of Defendants’ conduct.

17.  Plaintiff Timo Walter is a citizen and resident of Germany, a natural person over
the age of 21, and otherwise sui juris. As set forth in the previously filed certification, [ECF No.
15-1, Ex. 6], Plaintiff Walter invested in Astrals Financial Products during the Class Period and
suffered investment losses as a result of Defendants’ conduct.

18. Defendant O’Neal is a United States citizen and resides in several states, including
the state of Florida, where he resides at 10941 Northstar Street, Davie, Florida 33324, and/or where
he is amenable to service of process, and is otherwise sui juris. O’Neal is a founder of the Astrals
Project, exercised control over the Astrals Project, and directed and/or authorized, directly or
indirectly, the sale and solicitation of Astrals Financial Products to the public.

19.  Defendants The Astrals Entities each are limited liability companies organized and
headquartered in the state of Nevada and are amenable to service of process at 721 Catalina Aisle
Street, Las Vegas, Nevada, 89138. Defendants The Astral Entities are the entities organized to
operate the Astrals Project and offered and sold the Astrals Financial Products to the public.
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JURISDICTION AND VENUE

20. This Court has subject matter jurisdiction over claims under the Securities Act
pursuant to 15 U.S.C. § 78aa and §1331, and supplemental jurisdiction over the entire action under
28 U.S.C. § 1367. Further, this Court has subject matter jurisdiction over this action pursuant to
28 U.S.C. § 1332(d)(2)(A) because this is a class action for a sum exceeding $5,000,000.00,
exclusive of interest and costs, and in which at least one class member is a citizen of a state
different than Defendant O’Neal. Additionally, this Court has subject matter jurisdiction over this
action pursuant to 28 U.S.C. § 1332(a)(1) as Plaintiffs, citizens of Virginia, lowa, Canada, and
Germany, bring individual claims against Defendants, citizen and resident of many states,
including Florida, but not Virginia, lowa, Canada, or Germany, and given the nature of the claims
and the declaratory and injunctive relief sought, the amount in controversy is greater than
$75,000.00, exclusive of interest and costs.

21.  This Court has jurisdiction over Defendants because they reside in Florida, are
doing business in Florida, or do sufficient business in Florida, and have sufficient minimum
contacts with Florida.

22.  For example, in February 2021, O’Neal purchased a seven-bedroom, seven-bath
mansion in Davie, Florida, located at 10941 Northstar Street, Fort Lauderdale, Florida 33324,
where he resides while conducting business or for pleasure in Florida.

23. Further, O’Neal, who formerly played for the Miami Heat, is a commentator for
TNT’s coverage of the National Basketball Association (“NBA”), and regularly comments on
basketball games from the Kaseya Center, a multi-purpose arena located along Biscayne Bay in
Miami, Florida, which is the home arena for the Miami Heat.

24. Defendants otherwise have intentionally availed themselves of the Florida
consumer market through the promotion, marketing, and sale of unregistered securities to
consumers in Florida, including to those similarly situated to Plaintiffs, which constitutes
committing a tortious act within the state of Florida. This purposeful availment renders the exercise
of jurisdiction by this Court over Defendants permissible under traditional notions of fair play and
substantial justice.

25.  Venue is proper in this District under 28 U.S.C. § 1391 because Defendants conduct
substantial business in this District, including commenting on the Miami Heat 2023 playoff games

and promoting the Astrals Project within the state of Florida; class members either reside or did
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business with Defendants in this District; a substantial part of the events or omissions giving rise

to the claims at issue occurred in this District; and because Defendants received substantial profits

from class members who reside in this District. Venue is further proper pursuant to 15 U.S.C. §
78aa.

26.  All conditions precedent to the institution and maintenance of this action have been
performed, excused, waived, or have otherwise occurred.

FACTUAL ALLEGATIONS

27. O’Neal is not only a world-famous basketball player, he is also a renowned investor
and businessman. He has substantial investment and entrepreneurial experience, ranging from
Shaq’s Fun House to Big Chicken, and investments in the now defunct cryptocurrency trading
platform, FTX. O’Neal has vast resources to obtain outside advisors and consultants for his various
endeavors such that, at all relevant times, O’Neal knew or should have known of potential concerns
about regulatory issues concerning the sale of unregistered crypto securities such as those marketed
and sold through the Astrals Project. Nevertheless, O’Neal extensively promoted various
cryptocurrency projects, including FTX and the Astrals Project, to his 30.4 million followers on
Instagram and followers on other social media platforms.

28. In a broadly disseminated podcast, known as “The FTX Podcast,” O’Neal explained
the importance of “due diligence,”” when making investment decisions. He also explained that his
investment philosophy is that when “things that are too good to be true, stay away from it.” He
further explained the importance of asking questions when making investment decisions: “I like
asking questions. If I don’t know something, I’ll ask.”

29.  With respect to cryptocurrency, O’Neal explained that he initially did not know
about cryptocurrency when it first became popular, but educated himself sufficiently to the point
that he and his son, Myles O’Neal, subsequently founded their own non-fungible token (NFT)
project called “Astrals.”

30. “NFTs” (non-fungible tokens) are unique cryptographic tokens that exist on a
blockchain—the digital database supporting cryptocurrencies—and cannot be replicated. NFTs

permit investors to tokenize and secure ownership over a unique digital asset. Analogized to an

7 https://open.spotify.com/episode/21g0BHiZb88xNRdAZ9wUes4 (accessed July 24, 2023).
8 https://astralsnft.io (accessed May 23, 2023).



https://open.spotify.com/episode/2lq0BHiZb88xNRdZ9wUes4
https://astralsnft.io/
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investment in art, each NFT, like a piece of art, is a unique asset that can be tied to some amount

of monetary value, and investors bet on the value of the value of the artist and its work increasing
in value over time, such that it can be sold for a profit.

31.  Prior to founding Astrals, O’Neal built his crypto credibility through his
involvement with various Ethereum projects, including his own NFT series. Ethereum is a
decentralized blockchain platform that establishes a peer-to-peer network that securely executes
and verifies application code, called “smart contracts.” These smart contracts allow participants to
“tokenize” things like art, collectibles, and even real estate. Ownership of an asset is secured by
the Ethereum blockchain, meaning that no one can modify the record of ownership, or copy and
paste a new NFT into existence.

32. O’Neal’s dominant crypto reputation became apparent when he used an Ethereum-
based Creature World NFT as his Twitter profile picture, which resulted in a 1,164% increase in

sales volume over a twenty-four-hour period.’

Wu Blockchain &

On September 28, NBA star Shaquille O'Neal changed his Twitter profile
picture to Creature World NFT.

SHAQ &
@SHAQ

VERY QUOTATIOUS, | PERFORM RANDOM ACTS OF SHAQNESS, CREATURE
#9018

® Orlando, FL % exercisethatvote.org/shag [ Joined November 2008
687 Following 15.5M Followers

&) Followed by Nick Pacilio, Mike Novogratz, and 2 others you follow

° https://www.benzinga.com/markets/cryptocurrency/22/02/25883609/shaquille-oneal-switches-
from-ethereum-to-solana-in-twitter-name-here-are-the-details;
https://twitter.com/WuBlockchain/status/1442711572799844352?1ang=en.



https://www.benzinga.com/markets/cryptocurrency/22/02/25883609/shaquille-oneal-switches-from-ethereum-to-solana-in-twitter-name-here-are-the-details
https://www.benzinga.com/markets/cryptocurrency/22/02/25883609/shaquille-oneal-switches-from-ethereum-to-solana-in-twitter-name-here-are-the-details
https://twitter.com/WuBlockchain/status/1442711572799844352?lang=en
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33.  O’Neal officially switched from the Ethereum platform to the Solana platform, a

direct competitor to Ethereum. Like Ethereum, Solana is a decentralized, programmable smart-
contract blockchain. However, Solana’s core innovation is the Proof-of-History mechanism, which
allows for the creation of historical records that prove that an event has occurred at a specific
moment in time. By changing his Twitter handle from @SHAQ.ETH to @SHAQ.SOL in February
2022, immediately prior to the March 9, 2022 launch of Astrals, O’Neal became one of the biggest

names to publicly endorse a Solana project.

FOUNDERS

SHAQ BRIAN BAVATI CHRIS TAPIA DAMIEN MVYLES 0'NEAL
CED coo GUIMONEAU INVESTOR
ARTIST RELATIONS

34, The Astrals project was O’Neal’s brainchild, which he personally developed, along
with his music manager, Brian Bayati, as CEO, and his son, Myles O’Neal, as the head of “Investor
Relations.” Myles’ role as head of “Investor Relations” confirms that O’Neal and his team viewed
and marketed the Astrals Project from the outset as an investment opportunity. Astrals’ webpage'°
links to O’Neal’s Twitter handle, which indicates that he is based in Orlando, FL.!!

35.  According to Chris Tapia, Astrals COO, and Han Lee, Astrals Project Manager: '

Shaq was scrolling through Instagram looking for an artist for a DJ Diesel NFT.
That’s when he found Damien Guimoneau. Damien sculpted Simba, Rafiki and
Scar in the latest Lion King movie. He also worked on Doctor Strange in the

10 https://astralsnft.io/ (last accessed May 23, 2023)
! https:/twitter.com/SHAQ (last accessed May 23, 2023)
12 https://blog.magiceden.io/gm-gm-with-astrals (accessed May 23, 2023).

10


https://astralsnft.io/
https://twitter.com/SHAQ
https://blog.magiceden.io/gm-gm-with-astrals
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Multiverse of Madness, Godzilla 2, and Ghost in a Shell, bringing his art into these
cinematic universes.

Shaq went into Nick Fury mode and assembled a team, bringing in Brian Bayati,
Myles O’Neal, and Chris Tapia to start laying the foundations for what would
eventually become ASTRALS. Han Lee, EGGO, and Shaman8 were brought in to
assist with technical and creative development. With Damien putting together the
art and vision for a 10,000 piece collection, something out of this world was born.

ASTRALS vision is to bridge the gap between Solana and the universe through fun
and innovative experiences, such as ASTRALS: Way of the Soul (Play-to-Earn
strategy game), Astraland (metaverse) and the latest addition: Astrapon, a gacha
game.

36.  Insimple terms, the Astral Project aimed to promote investment in a virtual world
(the “Astralverse”) in which users could socialize, play, and interact with other users, including
with O’Neal himself, through unique three-dimensional avatars that could be traded through the
“Magic Eden” marketplace. Aside from minting and collecting avatar NFTs through the Astrals
ecosystem, investors could purchase them on Magic Eden, the official marketplace for Astrals
Financial Products .'*

37. O’Neal further pushed the investment opportunity through various NFT incentives,
such as the “Shaq Signature Pass,” which Tapia and Lee describe as:'*

The Shaq Signature Pass'’ is an exclusive series of NFTs that can be used to sign
your Astral permanently with the signature of the legend himself. There will only
ever be 50 of these in existence, and they can be earned by participating actively
in the community or bidding for them in Magic Eden auctions using $GLXY (all
$GLXY used in the auction is added to the treasury). If you’re lucky enough to own
one of these super limited NFTs, you can head over to our staking site
(stake.astralsnft.io) to sign your Astral. Warning: doing so permanently burns the
Signature Pass.

The Shaq Signature Pass is the first consumable NFT of its kind, and the
signing technology is one that we think will have wide-ranging
applications. From sports NFTs to celebrity-endorsed NFTs to simply adding
badges and frames to existing collections, this sort of technology has the sort of
flexibility and scalability that has the potential to be integrated into any NFT

13 https://melon-lee.gitbook.io/astrals/roadmap (accessed May 23, 2023).

14 https://blog.magiceden.io/gm-gm-with-astrals (accessed May 23, 2023).

15 https://magiceden.io/marketplace/shaquille_oneal sig_pass (accessed May 23, 2023).

11


https://magiceden.io/marketplace/astrals
https://t.co/jOVMtFNuqX
https://melon-lee.gitbook.io/astrals/roadmap
https://blog.magiceden.io/gm-gm-with-astrals
https://magiceden.io/marketplace/shaquille_oneal_sig_pass
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project. We are excited to bring this technology to life as we work with our partners
and collaborators in the coming months.

38.  Other investment incentives included promotional giveaways. For example, in

celebration of the launch of Astrapon, O’Neal gave away three Astrals NFTs to his Twitter

followers: '©

$ SHAQ @

( ’ @SHAQ

In celebration of @Astrals NFT launching ASTRAPON
| will be giving away 3 Astrals NFTs

Rules: RT + Like this tweet

If you're feeling lucky come play with us

>

ASTRALS GIVEA

—~

9:58 PM - Aug 27, 2022

1,387 Retweets 45 Quotes 1,309 Likes 4 Bookmarks

16 https://twitter.com/SHAQ/status/1563707559600463872 (accessed May 23, 2023).

12
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39.  Astrapon is described as “a Web3 capsule toy machine full of NFTs from popular
collections, including Boryoku Dragonz, Communi3, ASTRALS, and more,” that the Astrals
Project called “a new way to mint and collect NFTs.”!” Players spend $GLXY tokens to “roll the
Astrapon” for chances to win NFTs and additional $GLXY.!® The Astrapon was also apparently a
way to induce investors to continue investing in the Astrals Project during the crypto bear market,
“as participation is about a tenth of the price of a regular mint, giving each user opportunities to
win something cool or to walk away with at least something of value.”!”

40.  Similarly, Astrals investors were given an opportunity to win free tickets to Shaq’s

Fun House in February 2023 where they could see both O’Neal and his son Myles perform.2’

[~ Jodiantiig

GM

Tonight, at 10PM PST. We have the late night edition of our Town Hall!
We sent some members of the Astrals fam in to @ShagsFunHouse in
Scotsdale, Arizona to experience the big man @SHAQ's Superbowl party
blowout! With CRAZY sights to take in

twitter.com/i/spaces/1djxX...

WY PIETETS T1(0)

4:45 PM - Feb 10, 2023 - 1,797 Views

17 https://blog.magiceden.io/gm-gm-with-astrals (accessed May 23, 2023).

13 https://blog.magiceden.io/gm-gm-with-astrals (accessed May 23, 2023).

19 https://blog.magiceden.io/gm-gm-with-astrals (accessed May 23, 2023).
20 https://twitter.com/Astrals NFT/status/1624162665181634560 (accessed May 23, 2023).

13


https://blog.magiceden.io/gm-gm-with-astrals
https://blog.magiceden.io/gm-gm-with-astrals
https://blog.magiceden.io/gm-gm-with-astrals
https://twitter.com/Astrals_NFT/status/1624162665181634560

Case 1:23-cv-21912-FAM Document 24 Entered on FLSD Docket 09/07/2023 Page 14 of 67

Harper v. O’Neal
Amended Class Action Complaint and Demand for Jury Trial

41.  Aside from the giveaways, O’Neal promoted Astrals on social media in various
ways, including posts and videos.

42.  Forexample, during shows performed under his alter ego, DJ Diesel, O’Neal would
perform in front of massive backdrops of Astrals avatars. Photographs from those shows were

shared on social media:?!

Jorgetto . O
@Jorgetto®08

@Astrals NFT is in the house!l, good moves @BayatiAstrals

912 PM + Jun 22,2022

4 Retweets 17 Likes

21 https://twitter.com/Jorgetto008/status/1539778454257897473 (accessed May 23, 2023).

14
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43. O’Neal also posted a video posted claiming that the Astrals team would not stop

until the price of Astrals NFTs reached thirty $SOL and urging investors to “[h]op on the wave

before its [sic] too late.”??

__ﬁ. Benito reyes

]

Soooo @SHAQ 30 sol floor you said?@ @ @Astrals NFI
moon # Hop on the wave before its too late

X ~

0:04/0:05 x & 7

22 https://twitter.com/BuffbabyG/status/1503633086323601413 (accessed May 23, 2023).

15
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44, O’Neal also minted, promoted, and sold his own NFT to serve as his avatar in the

Astral ecosystem: 2

Q SHAQ

Power for all. Taken from none.

23 https://twitter.com/SHAQ/status/1484658150691069952?1ang=en (accessed May 23, 2023).

16
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45.  Likewise, Astrals promoted O’Neal and his other ventures, tweeting for example a

promotion of O’Neal’s 2022 EDC Las Vegas performance:*

ASTRALS ]
@Astrals NFT

Watch @SHAQ ‘s set LIVE from @EDC LasVegas through Insomniac!

YOU KNOW THE DIESELS ®! BRINGING THE HEAT

H#EDCLV2022 #ASTRALS

LIVE RADIO
BROADCAST

DI=S=L

LISTEN ON INSOMNIMACRADIO.COM
OR IN THE INSOMNIARC APP

4:33 PM + May 20, 2022

24 https://twitter.com/Astrals NFT/status/1527749431776292865 (accessed May 23, 2023).

17
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46. O’Neal also used the Astrals Project as an additional opportunity to promote and

hype the FTX trading platform to his followers, relying in part on the credibility in the crypto
world he was generating through the Astrals Project to do so.

47.  Investors in the Astrals Project were personally invited by O’Neal to a members-

only Discord - a voice, video, and text chat app used by millions of people to easily communicate

while playing computer games together, which O’Neal acknowledged was “where the [Astrals

9925

NFT] community begins,”> and where he also would promote and post updates about his

partnership with FTX:2°

@ SHAQ

When i first got into this space | didn’t fully grasp the importance of
discord. | now know, this is where the community begins.

Discord - A New Way to Chat with Friends & Communities

@'ﬁ:i'ﬁ-
Just finished up a podcast with FTX ﬁ @everyone 444
a5 Bl 2n @ 131 8856 @e3 & 68 54 @54 W5

133 =~ 36 4 @33 £32 @25 P28
= 27 WP 28

25 https://twitter.com/SHAQ/status/1501406398173040641 (accessed May 23, 2023).
26

https://discord.com/channels/928105025392214027/970820276805849118/97258865833712851
9 (accessed May 23, 2023).

18
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48. On November 9, 2022, as the FTX platform was failing and in freefall towards its
eventual collapse, Chris Tapia, Astrals COO, posted on the Astrals account on Discord from his
handle, SEGA, proclaiming that O’Neal was “caught by surprise” and “doesn’t know what to make

of it all”: 27

Shag wich is probably richer than all of us. what does he thinks of this.

L

I’ as you all knov partner to Shag and all of this caught him by surprise as it did all of us.

He doesnt know what to make of it all but protecting what we have and being able to continue building in the space we love is important

49. On January 2, 2023, O’Neal himself posted on the Astrals account on Discord a

GIF image from the movie The Wolf of Wall Street, purporting to show his solidarity with his

Astral Project followers: 2

iMINOT FUCKING LEAVING

iy B3 EE 38 47 P40 WA | 40 #% 33

2 992 A1B W

{@everyone

50. O’Neal has not posted on the Astrals account on Discord since that day, and many

now question whether he is still involved in the Astrals Project at all.

27

https://discord.com/channels/928105025392214027/1000343524576862248/1039798245016223

774 (accessed May 23, 2023).
28

https://discord.com/channels/928105025392214027/970820276805849118/10595158090404536
52 (accessed May 23, 2023).
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https://discord.com/channels/928105025392214027/1000343524576862248/1039798245016223774
https://discord.com/channels/928105025392214027/1000343524576862248/1039798245016223774
https://discord.com/channels/928105025392214027/970820276805849118/1059515809040453652
https://discord.com/channels/928105025392214027/970820276805849118/1059515809040453652
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51.  O’Neal’s silence, coupled with the steep drop in Astrals’ “floor” price, has drawn
criticism from many Astrals investors:?? 3% 3!

&, FfDG
; @kingfud

These projects raised MILLIONS

These floor prices have nothing to do
with “market conditions”

The project owners just simply do not

ASTRALS care

NFTs aren’t dead - Honesty is

By: Astrals

5:41 AM - May 18, 2023 - 36.7K Views

FLOOR TOTAL VOL 39 Retweets 7 Quotes 321 Likes

=1 = 174.5K 4 Bookmarks

AVG. SALE 24H OWNERS © uw ©o H &

=1.24 2,751
o Tweet your

LISTED TOTAL SUPPLY
# g TO.. @ @TonyDe... - May18
374 10K o Lmao, forgot about these. | think

they hoped we all forgot.

THE ORACLE ¥
@TheGemOracle

@Astrals NFT definitely the one that hurts the most out of that list.
Complete lack of accountability from @SHAQ @djdiesel @Bayati music -
left their holders high and dry. So much potential, great art, solid
community, huge letdown from the management team.

2:56 PM - May 18, 2023 - 121 Views

52. Based on his investment and business experience, investment philosophy, and

knowledge of cryptocurrency, O’Neal knew or should have known of potential concerns about

2 https://twitter.com/kingfud/status/1659132013105004544 (accessed May 23, 2023).
30 https://twitter.com/TheGemOracle/status/1659271715225051153 (accessed May 23, 2023).
31 https://twitter.com/kingfud/status/1659132013105004544/photo/2 (accessed May 23, 2023).
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selling unregistered crypto securities, such as the Astrals Financial Products, the value of which
was linked almost entirely to O’Neal’s celebrity status and the success of his promotional efforts.

Cypher Capital

53. Cypher Capital is a $100 million venture capital firm based out of Dubai that has
made more than 100 investments and currently manages upwards of 45 assets.*? Cypher partnered
with Astrals in May 2022.

54.  According to their website, Cypher Capital was founded on the belief that crypto-
mining is the future.®* The website similarly states that Cypher Capital screens investment
opportunities and conducts “[f]ull due diligence including engaging external advisors” prior to
making any investments.3*

55. The Astrals Entities posted about their new partnership as part of their promotional
efforts for their unregistered Astrals Financial Products.?® In response, MelonApple (Han Lee)
tweeted that he was “super bullish” to be partnered with Cypher.3®

@ ASTRALS

@Astrals NFT
We are proudly partnered with @cypher capital, a $100 million #VC firm
that aims to be the leading global partner for projects in the #crypto,
tblockchain and digital assets community. We believe they are a

powerful ally for us and the @GlxyDAO to bridge @solana and the
Universe.

ASTRALS

12:16 AM - May 2, 2022

32 https://cyphercapital.com/about/

3.

3 1d

35 https://twitter.com/Astrals NFT/status/1520980411760857090
3614
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e MelonApple 4 @melonapparu - May 2, 2022
Bullish to be partnered with an amazing firm such as yours @cypher capital

Q Tl 2 it ihi L

56.  The reactions to the announcement from the Astrals community were entirely

positive, with followers on Twitter hailing the move.*’

Asif @asif a@2 - May 2, 2022
Bullish is an Understatement. 4 % & %

Q 1 . Q a ihi

[»

Swinter @swinterNFT - May 2, 2022
@Astrals NFT and @SHAQ don’t play. This project is moving!

O ol O 1 II||

=

GA) Nftkingpin.sol ] @NftkingpinSol - May 2, 2022
A *V To the moon and beyond & 4§ Astrals for life..

Q 1 g 1 Q 4 thi

[»

GoldsFire$® @goldsfire - May 2, 2022
Astrals on some bullish big moves, important building continuing

€3 o Q s ihi

[+

to the moon

@ woodemin 4 @woodemi2@17 - May 2, 2022

Q T3 O 1 IIH

[»

57. Cypher still advertises their investment in Astrals on their website and appears to

1d.
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still be partners with Astrals.®®
@ e o [

#/s MystenlLabs 2) SingularityDAO [WINCAST|p> &' bitscrunch

KILT 38 peoq iomob.

At st

bonuz ASTRALS @minterest. %',‘;fﬁ{‘g
MH Ventures
58. MH Ventures is a boutique full service early state Venture Capital firm investing

in disruptive technologies of the future.3®* MH Ventures announced its partnership with Astrals

on March 30, 2022, shortly after the mint date.

11 Brian Bayati Retweeted

MH Ventures @MH Ventures + Mar 30, 2022

MH Ventures x @Astrals NFT

#Astrals is a collection of 10,000 metaverse-ready 3D avatars by a warld-
renowned artist, Damien Guimoneau.

#Metaverse #NFT #DAO #PlayToEarn #Crypto

PARTNERSHIP

[mi] - ASTRALS

VENTURES

Q a2 1 &t Q 133 thi &
59. This announcement garnered hugely positive reactions from the Astrals

community.

38 https://pitchbook.com/profiles/company/527099-41#funding
39 https://twitter.com/MH_Ventures
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Q Twyzlexx 4= @twyzlexx7 - Mar 30, 2022
Massive signing!!! Well done everyone. Welcome to the family

AR ALL A e it A
@MH Ventures

O t-l (D 1 |I|| Iil
Hirohachi (3, ") @DogematiX - Mar 30, 2022
Another solid move by ASTRALS with MHVentures!

Q T & 2 il I

60.  The first Astrals-related post after the announcement came on May 23, 2022, in
which MH Ventures shared a video highlighting the main features of the Astrals Project.*’

MH Ventures 2 @MH Ventures - May 23, 2022

MH Ventures presents @Astrals NFT

#Astrals, One-of-a-Kind #NFT Project. A collection of 10,000 Metaverse-
Ready 3D Avatars and an Effective, Trustworthy #DA0O Organization
Incubating Innovative Projects.

#metaverse #defi #blockchain #crypto

Q a9 11 69 Q 99 il i

40 https://twitter.com/MH_Ventures/status/1528769534605262850
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61.  This post drew interesting comments from Astrals fans. Particularly, the top
comment calls for Shaq and the Astrals team to continue promoting the project because it was

underrated.*!

@ Aetoken.Chain @JyPatience - May 24, 2022

#Astrals buried in the snow for too long, it's seriously underrated. So need
us to promote it together and get the planes on the radar @shagqg
@Astrals NFT @FTX @CoinMarketCap @gate io @MEXC Global @binance

) 4 1= Q 3 ihi A

( @& 434Studios 4 & @Studios434 - May 24, 2022
| know right!? When | see the floor of some these other projects knowing
what's going on over with Astrals... It's bonkers! Love this NFT collection

62.  On July 7, 2022, MH Ventures shared the Astrals medium.com article.*’ The

reactions to this post were largely positive.

= NichAndZo @NichAndZo - Jul 12,2022
&8 ©@MH.Ventures knows what’s up

O Tl O 1 |I|| i.u

63. On July 27, 2022, Astrals was one of the special guests on MH Venture’s third
episode of their podcast, Decoded. ** Han Lee spoke on behalf of Astrals.

.
42 https://twitter.com/MH_ Ventures/status/1545073500410585088
43 https://twitter.com/MH_Ventures/status/1552249703609368576
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Defendants’ Global Promotions targeted the Florida Forum

64. O’Neal’s promotions were published on public social media accounts and on
podcast platforms, including The FTX Podcast, with national distribution. They were accessible
to investors nationwide, including in Florida.

65. O’Neal specifically targeted Florida residents. As a former star player for the Miami
Heat and Orlando Magic, he had a massive fan base in Florida, and planned and promoted events
in Florida. His social media followers, and fans in general, are likely to be drawn
disproportionately from Florida. Likewise, Florida media is likely to cover his interviews,
promotions, and other happenings because he is especially of interest to current and former fans
of the Orlando Magic and the Miami Heat.

66. The Astrals Project specifically targeted Florida residents. In an interview with
YouTubers Crypto Warehouse, Astrapon Project Manager, Wangman, explained that Astrals’
immediate plan was to display Astrals NFTs in the Solana Spaces in Miami for four months.* The
Solana Spaces were two Solana-themed retail storefronts, one located in New York City and one
in Wynwood, Miami, where NFT newcomers could purchase NFTs.*> Wangman did not mention

the New York Solana Spaces in his interview.

WANGMAN INTERVIEW

What are the future plans for Astrals?
“F e pl and For

W
MIKE

P | - ) -10:34/18:10 - Wagman Interview >

Astrals Reviewed - Shaq Powered NFT

e G D GED Q=X
0 subscribers

4 https://www.youtube.com/watch?v=L6CaR 7mOdeo (accessed May 23, 2023).
45 https://decrypt.co/121863/solana-spaces-closing-stores-in-nyc-and-miami
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67.  Further, as part of O’Neal’s promotional campaign for FTX, he appears on Episode

114 of “The FTX Podcast,” hosted by Tristan Yver, which was released on June 8, 2022.4¢ O’Neal

recorded the episode with Yver from Miami, Florida, telling Yver on the podcast, “Loosen up
brother, loosen up . . . You’re in Miami, relax.”

68.  Yver tweeted about the podcast episode from his @yver  account, which O’Neal

then re-tweeted from his @SHAQ account, which indicates that he resides in Orlando, Florida.*’

Yver’s tweet—and O’Neals re-tweet—included a one-minute video excerpt of the podcast

conversation, which had 54,300 views.

11 SHAQ Retweeted

Tristan MAD
@yver__
An @FTX Official podcast with @SHAQ. This one was a lot of fun!

« Genesis story

+ Discipline as the central catalyst for growth
« Criticism as fuel

+ Advice for aspiring athletes

+ Successful businesses and a lot more!

Full episode: youtu.be/leTZd7bHIOQM

1:00 54.3K views
Wi ol

12:26 PM - Jun 8, 2022

46 https://open.spotify.com/episode/21g0BHiZb88xNRdZ9wUes4 (“Welcome to episode 114 of
the FTX Podcast with special guest Shaquille O’Neal and your host Tristan Yver! Shaquille is a
family man, basketball superstar, businessman, TV personality, music artist, crypto project
entrepreneur, role model & humanitarian.”).

47 https://twitter.com/SHAQ (last accessed May 23, 2023)
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69. O’Neal also promoted the Astrals Project in Miami. On August 29, 2022, he
announced in the official Discord, using an emoji of his face, that the Astrals community funded

a marketing event at Solana Miami, and “[w]e will be in attendance with the likes of Solana Pay,
120,48

FTX, Ledger, MagicEden, Phantom and more
3. ASTRALS at Solana Spaces Miami
Astrals are headed to Miami baby! % The community voted to help fund the marketing event at Solana Miami!

- We will be in attendance with the likes of Solana Pay, FTX, Ledger, MagicEden, Phantom and more!

- Astrals will promote Astrapon and offer attendees a NEW way to play! _:E‘

- We will be looking for partners to help successfully launch their project utilizing Hyperdrive.

70. O’Neal’s professional involvement with the State of Florida goes back three
decades, beginning when the Orlando Magic drafted O’Neal in 1992. In addition to his four years
with the Orlando Magic, O’Neal played for the Miami Heat from 2004 through 2008.

71.  In 2018, O’Neal began hosting “Shaq’s Fun House,” which describes itself as “Part
Music Festival. Part Carnival.”*® The inaugural Fun House was held in Miami in 2018, which
included O’Neal himself serving as a D.J. (“DJ Diesel”), alongside others. Shaq’s Fun House
returned to Miami in 2019 and 2020.

72.  After the 2019 Fun House, O’Neal posted to Instagram, inviting his followers who
“missed the most epic miami [sic] music week party of all time” to watch the video online as

well.*?

48

https://discord.com/channels/928105025392214027/928185412961308792/10138788637570581
20 (accessed May 23, 2023).

4 https://shagsfunhouse.com/ (accessed May 23, 2023).
50 https://www.instagram.com/p/By_XwXeFyUE/ (accessed July 24, 2023).
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(" shaq @

" shaq @ If you missed the most epic miami music week party of
9 all time

@shagsfunhouse presented by my friends @jblaudio? if you did |
gotchu, watch the OFFICIAL after movie out now! were you up at
5am in the pit with me... then maybe you're in this video @ §3

delaini_d Armin Van Buuuureeeen... o

g 52w Reply See translation

johnmcdong Hm.. the funhouse )
66w Reply

é igbal_meichariza song please ? )
197w Reply

iy jackvillagrand @ethan_moussa says he could dunk on you @ )
L

99w Reply

@ gppies76 | love you shaq. You're the true definition of “living )
your best life"..@

207w Reply

Qv W

25,621 likes

73.  Before the January 2020 Shaq’s Fun House in Miami, O’Neal posted a video to

Instagram inviting his followers to the Miami event and exhorting them to “See [Him] in Miami.”>!

?' shaq @

“’ shaq @ It is official... my @shagsfunhouse starting lineup is one

' of the best teams ever assembled! @Pitbull, @Diddy, @Tiesto,
@Diplo, @Carnage, @DJDiesel and @DaBaby (Swisher Stage).
BIG GAME WEEKEND DREAM TEAM! %\ﬁ See You in Miamil!
Limited tickets still available at ShagsFunHouse.com

ﬂ miluid o
“l B

47w Reply
@ valerie7702 @krisoluna @ o
60w Reply
@i chiiirroo 8 B R o
61w Reply
\Y & _prime_mafia @anb_oxox o
D =7 oo ke Reply
“ lispink When?? ©
58w Reply
B miguepitaz @O OO o

459,978 views

@ Add a comment...

1 https://www.instagram.com/p/B7TyWemIWyC/.
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74.  Through the present day, O’Neal continues to conduct significant promotional and
business activities in Florida.

75.  InFebruary 2020, O’Neal was in Miami for the Super Bowl (“The Big Game”) and
used this time “when I was in Miami” to post to Instagram to promote insurance sold by The
General—one of O’Neal’s multiple promotional campaigns. >

/’) shaq @ #ad Look who | ran into when | was in Miami for The Big
CY Game: #RidewithTheGeneral

. garth_archibald kn ©

50w Reply

j dwayne.d248 The General is cool and all but who the babe?
61w Reply

o susanaesunique Dam general @ ©

65w Reply

}) levyprince Yoh @shaq ...dude you literally hushed up the hash ¢,
tag @ © @ © you holding that shit up like it be a little
thong bruh, how big is you man RIAAMNO © ©

67w Reply

1
.ﬁ e cc2bfit @ @shag like dang | couldn't get a hint?! @ °

7w Reply

luquetravis lon mean to be Gay WHATSOEVER! @8 €& @ BUT
CAN YOU IMAGINE THE SIZE OF SHAQS... Bat if he played

oQv R
® Addacomment
76.  The next month he remained in Florida and posted to Instagram regarding a music

event occurring in Fort Lauderdale, saying, “Ft lauderdale [sic] was crazy last night

#Springbreak2020.”5

32 https://www.instagram.com/p/B8R9GZPFvax/
>3 https://www.instagram.com/p/B9gcb 14F2N9/
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(3’ shaq @

“} shaq @ Ft lauderdale was crazy last night
)/ #Springbreak2020

simplesurflife #ftlaudy V)

W Reply

S@ k8te80 All y'all are trippin’ about the covid 19 pandemic. Look ¢
& at the date when Shaq posted this. It was before we heard
about the virus. None ya'll knew about it. So y'all keep
believing the fake news. I'll be over here washing my hands
and staying inside. Cause | want this pandemic to end so | can
travel again. @shaq.life @34_shaq_34

159w 1like Reply
Tas  dj_jazzywhut Covid-19?2?272 V)
Reply
(-] sudin_khaling_stha Usa cross 200000 coron victim i wonder o
s
= why

w 2likes Reply

*®

bribri_0109 Did you see him? @liv.hinn )

Qv W

355,880 views

@ Add a comment.

77. In June 2020, because of the COVID-19 pandemic, O’Neal co-hosted a joint event,
“Shaq’s Fun House vs. Gronk Beach,” which was performed in Orlando, Fla., and broadcast
virtually. In 2021, again because of COVID-19 pandemic, O’Neal hosted a livestreamed “Shaq

Bowl” from Tampa, instead of a Fun House. He promoted the event on Instagram again.>*

> https://www.instagram.com/p/CK1-SsQDWqW/
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g shaq @
0 0 0 { 9
; == ’ shaq @ Since we can't celebrate in person this year, I'm creating
BIE GAME SUNDRY . ( 9 the ultimate Big Game Sunday Kickoff Show: @Mercari Presents
‘FEB 7 Ay The SHAQ BOWL! Broadcasting live from Tampa, get ready for
““EI]EI’ A celebrity challenges, epic musical performances, and over-the-
P top fun! | recruited some legends to battle it out in crazy
challenges for a chance to win The SHAQ Bowl Trophy €. You're
all invited (for free) and you won't want to miss it! Tune in next
Sunday, February 7, at 3pm ET at www.SHAQBowl.com and on
Facebook as we countdown to kickoff! & @& Follow
@ShagsFunHouse for more info.
REA 0N faceboo Edited - 118w
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J pep
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78. O’Neal also became involved in political activities in South Florida, posting to
Instagram a political endorsement for Aramis Ayala, then a candidate for Florida’s Tenth

Congressional District.>®

>3 https://www.instagram.com/p/CPo2uhwlsi8/.
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* :—A @ shaq @

FD(EQAE,&EIQEX ’, shaq & She's the one

ENDORSES

ARAMIS AYALA

FLUR'DA Still my favorite flex ever
IUTH cUNGRESSIUNAL DISTHICT 67w Reply

- cheycast "Y'all got cards on you?” *rubs thumb back and forth o
I(j across fingers

ﬁ theonetruedilee Florida's doing better than any state right now o
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every other Liberal run city?
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17,687 liks

https://t.coJuUEGGBWf7BG e

Democracy for America @ Addacomment..

79.  In 2021 and 2022, O’Neal promoted the Invicta watch brand from South Florida.
On July 16,2021, O’Neal attended an event at Sawgrass Mills Mall in Sunrise, Florida, to promote
his “#SHAQ collection” at the Invicta Store, which he promoted on Instagram on July 14, 2021.¢

36 https://www.instagram.com/p/CRUuxbdDnY4/
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shaq @

shaq @ Big news is ticking...Join me at the Sawgrass Mills Mall
Invicta Store in FL on July 16th as | present the hottest additions
to the #Invicta x #SHAQ collection! § #Powerful designs ready
to make a statement on your wrist. Not in FL? Visit
invictastore.com to discover store locations near you and catch
my #wristgame there.

94w

nunu_10000 Just handsome o

59w Reply

lindbergh_nim_brewington “Happy Birthday Champ” & @ o

61w Reply
aparicioc63 Did you smash @ximenacordoba? )
65w Reply
ddddh6161 Seni yerim yaa P @ @ o

65w Reply See translation

williams.shelia83 Hello Shaq | see you clips on social media
and | see how connected you are with life and people you are a
gift from god. As | watch you on these interviews | ask my self
what wonld it he like to have manev and never worrv ahout

Qv W

112,267 likes

@ Add a comment...

80. Again, on December 2, 2022, O’Neal attended another event at the Sawgrass Mills

Mall to promote the Invicta watch brand. He posted about this appearance that same day on

Instagram, asking “Whose [sic] ready to meet me at #SawgrassMall in #SouthFlorida TODAY.”>’

57 https://www.instagram.com/p/Clrl_550-WY/.
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(3 snaao

’ shag @ Welcome to my #SHAQ Holiday Gift Guide... Whose

( )/ ready to meet me at #SawgrassMall in #SouthFlorida TODAY, to
help you shop for the ultimate BOGO haliday gifts, available at all
@officialinvictastores . Swiss Made, water resistant, diamonds,
automatics and much more by @invictawatch.

#Invicta #InvincibleInDetail
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81.  Inan event that took place from May 6 through May 7, 2022, O’Neal performed as
“DJ Diesel” in Orlando, Florida. O’Neal posted to Instagram on his @djdiesel account to promote

the event on January 16, 2022.8

38 https://www.instagram.com/p/CYzIMEwJ8g]J/.
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82. On September 9, 2022, O’Neal performed as “DJ Diesel” in Tallahassee, Fla.>

9 https://www.iheart.com/content/2022-06-23-shag-is-djing-in-a-city-near-you-this-summer-see-
the-tour-dates/ (accessed May 23, 2023).
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83.  On October 31, 2022, O’Neal performed as “DJ Diesel” in Gainesville, Fla.®

SHAQ on Halloween

DJ DIESEL (aka Shaq) ON
HALLOWEEN
Vivid Sky Warehouse, Gainesville, FL
(© Mon Oct 31, 2022 at 7:00pm EDT
© Ages 18 & over

SPECIAL GUEST
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BUJLER

GRAM

BEF 31ST | VIVID SKY WARE
27TH AVE, GAINESVILLE, FL 32509 | #:00 P
18+ | TICKETS: TIXR. CQMJEQDbTEDE VENTS

Sold out Out

; GA 4 -Tier 4 Sale
A II:E COALITON VN va 5 Sale Over Over
SKY "

S ENTERTAINMENT

THE SEC’S CONSISTENT APPROACH TO CRYPTOCURRENCY
Overview

84.  Despite the crypto industry’s complaints about a lack of “regulatory clarity,” the
SEC’s stance on cryptocurrency has always been consistent. Critics of the SEC’s stance toward
cryptocurrency overlook an important aspect of U.S. securities law — securities regulation is not
meant to be precise but is instead intentionally drafted to be broad and all-encompassing. Clarity
is not just uncommon; it is deliberately avoided. This is why the definitions of “security” in Section
2(a)(1) of the Securities Act of 1933 (Securities Act), 15 U.S.C. 77b(a)(1), and Section 3(a)(10) of
the Securities Exchange Act of 1934 (Exchange Act), 15 U.S.C. 78c(a)(10), include not only
conventional securities, such as “stock[s]” and “bond[s],” but also the more general term

“investment contract.”

0 https://www.iheart.com/content/2022-06-23-shag-is-djing-in-a-city-near-you-this-summer-see-
the-tour-dates/ (accessed May 23, 2023).
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85.  Along these lines, in Reves v. Ernst & Young, the Supreme Court stated that:

“The fundamental purpose undergirding the Securities Acts is ‘to eliminate serious
abuses in a largely unregulated securities market.” United Housing Foundation,
Inc. v. Forman, 421 U.S. 837,421 U.S. 849 (1975). In defining the scope of the
market that it wished to regulate, Congress painted with a broad brush. It
recognized the virtually limitless scope of human ingenuity, especially in the
creation of ‘countless and variable schemes devised by those who seek the use
of the money of others on the promise of profits, SEC v. W.J. Howey Co., 328
U.S. 293, 328 U.S. 299 (1946), and determined that the best way to achieve its goal
of protecting investors was ‘to define the term ”security” in sufficiently broad and
general terms so as to include within that definition the many types of instruments
that in our commercial world fall within the ordinary concept of a security.’ . . .
Congress therefore did not attempt precisely to cabin the scope of the Securities
Acts . .. Rather, it enacted a definition of ‘security’ sufficiently broad to encompass
virtually any instrument that might be sold as an investment.” (emphasis added)”®'

86. Crafted to contemplate not only known securities arrangements at the time, but also
any prospective instruments created by those who seek the use of others’ money on the promise
of profits, the definition of “security” is broad, sweeping, and designed to be flexible to capture
new instruments that share the common characteristics of stocks and bonds. As Supreme Court
Justice (and former SEC Commissioner (1935) and Chair (1936-37)) William O. Douglas opined
in Superintendent of Insurance v. Bankers Life and Casualty Co.:

“We believe that section 10(b) and Rule 10b-5 prohibit all fraudulent schemes in
connection with the purchase or sale of securities, whether the artifices employed
involve a garden type variety fraud, or present a unique form of deception. Novel
or atypical methods should not provide immunity from the securities laws.”

87.  Federal courts have already confirmed the SEC’s jurisdiction in numerous crypto-
related emergency asset freeze hearings where the issue is consistently considered and affirmed,
in the same way it has by hundreds of federal courts across the country since the Howey Decision,
which the Supreme Court adopted over 75 years ago.®? That decision resulted in the Howey Test,
which is used to determine the presence of an investment contract. The Howey Test stipulates that

an investment contract exists if there is an “investment of money in a common enterprise with a

8Thttps://scholar.google.com/scholar_case?case=18068523124125938239&q=Reves+v.+Ernst+
%26+Young&hl=en&as_sdt=400006&as_vis=1 (accessed May 23, 2023).

62 https://supreme.justia.com/cases/federal/us/328/293/ (accessed May 23, 2023).
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reasonable expectation of profits to be derived from the efforts of others.”®* The Howey Test is the
principal method used by the SEC to determine if a given cryptocurrency is a security.

88. The SEC has used multiple distribution channels to share its message and concerns
regarding crypto, digital trading platforms, initial coin offerings, and other digital asset products
and services over the past decade. The SEC first made investors aware of the dangers of investing
in digital assets in 2013 when the Office of Investor Education and Advocacy issued an Investor
Alert on “Ponzi Schemes Using Virtual Currencies.”%

89. A year later, the same office issued an Investor Alert on “Bitcoin and Other Virtual
Currency-Related Investments.”® In 2017, the Commission took the rare step of releasing a
Section 21(a) Report of Investigation that looked at the facts and circumstances of The DAO,
which offered and sold approximately 1.15 billion DAO Tokens in exchange for a total of
approximately 12 million Ether (“ETH”) over a one-month period in 2016.% The SEC applied the
Howey Test to the DAO tokens and concluded they were securities under the Securities Act of
1933 (“Securities Act”) and the Securities Exchange Act of 1934 (“Exchange Act”). While The
DAO, and DAO tokens, were no longer operational at the time due to a high-profile hack that
resulted in the theft of most DAO tokens, the Commission chose to release the report “to advise
those who would use a Decentralized Autonomous Organization (“DAO Entity”), or other
distributed ledger or blockchain-enabled means for capital raising, to take appropriate steps to
ensure compliance with the U.S. federal securities laws.”’

90.  In 2019, the SEC released a “Framework for ‘Investment Contract’ Analysis of
Digital Assets” which provided additional details on when a digital asset has the characteristics of

an investment contract and “whether offers and sales of a digital asset are securities transactions.”®

S 1d.
64 ja_virtualcurrencies.pdf (sec.gov) (accessed May 23, 2023).

85 Investor Alert: Bitcoin and Other Virtual Currency-Related Investments | Investor.gov (accessed
May 23, 2023).
% https://www.sec.gov/litigation/investreport/34-81207.pdf (accessed May 23, 2023).

7 Report of Investigation Pursuant to Section 21(a) of the Securities Exchange Act of 1934: The
DAOQ (accessed May 23, 2023).

8 SEC.gov | Framework for “Investment Contract” Analysis of Digital Assets (accessed May 23,
2023).
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91.  In addition, the SEC has publicized its position on cryptocurrency in

countless enforcement  actions,*  multiple speeches,’”® Congressional  testimony,”!  and

several official SEC statements’® and proclamations.” Current SEC Chairman, Gary Gensler, has

spoken frequently about the perils and illegality of crypto lending platforms and decentralized

finance,’* warning that their failure to register with the SEC may violate U.S. securities laws.” In
one interview, Gensler said:

“The law is clear, it’s not about waving a wand. Congress spoke about this in 1934
... When a [digital] platform has securities on it, it is an exchange, and it’s a
question of whether they’re registered or they’re operating outside of the law and
I’ll leave it at that.”’®

92. On September 8, 2022, Chair Gensler gave a speech reflecting on the flexibility of
the securities laws and the SEC’s consistency in applying these laws to cryptocurrency.’’” Gensler
noted that of the 10,000 different cryptocurrencies in the market, “the vast majority are securities,”
a position that was also held by his predecessor, Jay Clayton.”® Gensler went on to note that the
SEC has spoken with a “pretty clear voice” when it comes to cryptocurrency “through the DAO
Report, the Munchee Order, and dozens of Enforcement actions, all voted on by the Commission”

and that “[n]ot liking the message isn’t the same thing as not receiving it.””’

% SEC.gov | Crypto Assets and Cyber Enforcement Actions (accessed May 23, 2023).

70 https://www.sec.gov/news/speech/gensler-aspen-security-forum-2021-08-03 (accessed May 23,
2023).

! https://www.sec.gov/news/testimony/gensler-2021-05-26 (accessed May 23, 2023).

72 https://www.sec.gov/news/public-statement/statement-clayton-2017-12-11 (accessed May 23,

2023).

3 https://www.sec.gov/news/public-statement/enforcement-tm-statement-potentially-unlawful-

online-platforms-trading (accessed May 23, 2023).

4 https://www.theblock.co/post/113416/gensler-speech-crypto-defi-lending-sec (accessed May
23,2023).

75

https://ca.finance.yahoo.com/news/crypto-platforms-dont-register-with-sec-outside-the-law-
gensler- 164215740.html (accessed May 23, 2023).

76 https://www.theblock.co/post/113416/gensler-speech-crypto-defi-lending-sec (accessed May
23,2023).

"7 SEC.gov | Kennedy and Crypto (accessed May 23, 2023).
" Id.
P 1d.
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93. The judicial record supports Chair Gensler’s assertions. The SEC has taken over
100 crypto-related enforcement actions and has not lost a single case.®

94.  What follows are summaries of three cases that will help inform this litigation.

SEC v. KIK

95.  In Kik®!, the SEC’s complaint®, filed in the U.S. District Court for the Southern
District of New York on June 4, 2019, alleged that Kik sold digital asset securities to U.S. investors
without registering their offer and sale as required by the U.S. securities laws. Kik argued that the
SEC’s lawsuit against it should be considered “void for vagueness.”®?

96. The court granted the SEC’s motion for summary judgment on September 30, 2020,
finding that undisputed facts established that Kik’s sales of “Kin” tokens were sales of investment
contracts (and therefore of securities) and that Kik violated the federal securities laws when it
conducted an unregistered offering of securities that did not qualify for any exemption from
registration requirements. The court further found that Kik’s private and public token sales were a
single integrated offering.

SEC v. Telegram

97.  In Telegram,® the SEC filed a complaint® on October 11, 2019, alleging that the
company had raised capital to finance its business by selling approximately 2.9 billion “Grams” to
171 initial purchasers worldwide. The SEC sought to preliminarily enjoin Telegram from
delivering the Grams it sold, which the SEC alleged were securities that had been offered and sold
in violation of the registration requirements of the federal securities laws.

98. Telegram argued® that the SEC has “engaged in improper ‘regulation by
enforcement’ in this nascent area of the law, failed to provide clear guidance and fair notice of its

views as to what conduct constitutes a violation of the federal securities laws, and has now adopted

80 SEC Cryptocurrency Enforcement: 2021 Update (cornerstone.com) (accessed May 23, 2023).
81 https://www.sec.gov/news/press-release/2020-262 (accessed May 23, 2023).

82 https://www.sec.gov/news/press-release/2019-87 (accessed May 23, 2023).
83

https://www.financemagnates.com/cryptocurrency/news/sec-seeks-to-block-kik-subpoenas-
refutes-void-for-vagueness-claim/ (accessed May 23, 2023).

84 https://www.sec.gov/news/press-release/2020-146 (accessed May 23, 2023).

85 https://www.sec.gov/news/press-release/2019-212 (accessed May 23, 2023).
86

https://www.financemagnates.com/cryptocurrency/news/sec-vs-telegram-will-gram-tokens-
ever-be-distributed/ (accessed May 23, 2023).
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https://www.financemagnates.com/cryptocurrency/news/sec-vs-telegram-will-gram-tokens-ever-be-distributed/
https://www.financemagnates.com/cryptocurrency/news/sec-vs-telegram-will-gram-tokens-ever-be-distributed/
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an ad hoc legal position that is contrary to judicial precedent and the publicly expressed views of
its own high-ranking officials.”

99. On March 24, 2020, the U.S. District Court for the Southern District of New York
issued a preliminary injunction®’ barring the delivery of Grams and finding that the SEC had
shown a substantial likelihood of proving that Telegram’s sales were part of a larger scheme to
distribute the Grams to the secondary public market unlawfully.

100. Without admitting or denying the allegations in the SEC’s complaint, the
defendants consented to the entry of a final judgment enjoining them from violating the registration
provisions of Sections 5(a) and 5(c) of the Securities Act of 1933. The judgment ordered the
defendants to disgorge, on a joint and several basis, $1,224,000,000.00 in ill-gotten gains from the
sale of Grams, with credit for the amounts Telegram pays back to initial purchasers of Grams. It
also ordered Telegram Group Inc. to pay a civil penalty of $18,500,000. For the next three years,
Telegram is further required to give notice to the SEC staff before participating in the issuance of
any digital assets.

SECv. BlockFi

101. In BlockFi Lending LLC, the first SEC case ever involving a crypto-lending
program, on February 22, 2022, the SEC charged BlockFi 3with failing to register the offers and
sales of its retail crypto-lending product and also charged BlockFi with violating the registration
provisions of the Investment Company Act of 1940.

102.  BlockFi argued for “increased regulatory clarity” but lost.®’

103. To settle the SEC’s charges, BlockFi agreed to pay a $50 million penalty, cease its
unregistered offers and sales of the lending product, BlockFi Interest Accounts (BIAs), and bring
its business within the provisions of the Investment Company Act within 60 days. BlockFi’s parent
company also announced that it intends to register under the Securities Act of 1933 the offer and
sale of a new lending product. In parallel actions, BlockFi agreed to pay an additional $50 million

in fines to 32 states to settle similar charges.

87 SEC v. Telegram: A Groundbreaking Decision in Cryptocurrency Enforcement? | Insights |
Greenberg Traurig LLP (gtlaw.com) (accessed May 23, 2023).

88 https:/Inkd.in/d-Xy45ec (accessed May 23, 2023).
8 https://blockfi.com/pioneering-regulatory-clarity (accessed May 23, 2023).
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104. In one of the most recent developments in the crypto space, on July 31, 2023, Judge
Jed Rakoff in the Southern District of New York entered an order denying a motion to dismiss
claims that defendants, a crypto-assets company and its founder, were responsible for a
multibillion-dollar fraud that involved the development, marketing, offer and sale of crypto-assets
that the SEC alleged were unregistered securities. SEC v. Terraform Labs Pte. Ltd., et al., No 1:23-
cv-01346-JSR, ECF No. 51 (S.D.N.Y. July 31, 2023).%°

105.  This is a significant ruling for several reasons.

106.  First, it supports the fact that the Astrals Financial Products are unregistered
securities.

107.  Second, Judge Rakoff explicitly rejects a key component of his colleague, Judge
Analisa Torres’ reasoning in her order on cross-motions for summary judgment in SEC v. Ripple
Labs, Inc., et al., No. 1:20-cv-10832, ECF No. 874 (S.D.N.Y. July 13, 2023), which drew a
distinction between crypto-assets sold directly by the issuer and on the secondary market.”!

108.  Third, Judge Jed Rakoff is a highly regarded jurist who is considered an expert in
securities law and business law. In fact, Todd Baker, an attorney and Senior Fellow at the Richman
Center for Business, Law & Public Policy at Columbia Business and Law Schools called Judge
Rakoff, in a Financial Times article, the “[T]he most respected securities authority in the federal
judiciary.”?

109. The relevant points of comparison in Judge Rakoff’s decision to this Action are his
analysis around the Luna token and UST stablecoin, which bear similarities to the Astrals Financial
Products.

110.  With respect to the Luna token, Judge Rakoff found that a common enterprise and
expectation of profit existed because Terraform labs used proceeds from LUNA coin sales to
develop the Terraform blockchain and represented that that these improvements would increase

the value of the Luna tokens. This is similar to the GLXY token, which was an exchange token.

90

https://storage.courtlistener.com/recap/gov.uscourts.nysd.594150/gov.uscourts.nysd.594150.51.0
_L.pdf (accessed August 6, 2023).

o1 https://assets.bwbx.io/documents/users/iqiWHBFdfxIU/rVqyLFyEZnz8/v0
2 https://www.ft.com/content/5e5a3c4a-7508-4db8-ab23-1f17c87c¢880
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Given GLXY’s features, it was clearly designed to go up in value as the Astrals Project grew and
became more popular with crypto traders.
111.  The SEC makes a similar allegation with respect to Luna in the Terraform Labs
action and Judge Rakoff sides with the SEC. From his decision:

The SEC’s theory for horizontal commonality as to these other coins, however,

rests on a different but equally plausible theory. As to the LUNA tokens, for

instance, the SEC has demonstrated horizontal commonality by alleging that the

defendants’ used proceeds from LUNA coin sales to develop the Terraform
blockchain and represented that these improvements would increase the value of

the LUNA tokens themselves. See Amended Complaint 9] 46-47, 49-51. In other

words, by alleging that the defendants “pooled” the proceeds of LUNA purchases

together and promised that further investment through these purchases would
benefit all LUNA holders, the SEC has adequately pled that the defendants and the
investors were joined in a common, profit-seeking enterprise.’?

112.  Also, of relevance is Judge Rakoff’s conclusion that the algorithmic stablecoin,
UST, also met the Howey standard for investment contracts. Note that this is the first time the SEC
has alleged that a stablecoin is an investment contract, and the SEC’s reasons for making this
allegation also support the assertion that the Astrals Financial Products are securities.

113.  While UST, like most stablecoins, was supposed to be tied one-for-one to the US
dollar, Terraform and Kwon marketed “UST coins as profitable investment opportunities—as
opposed to just stable stores of value—in meetings with U.S. investors, investment conferences in
major U.S. cities, and on social media platforms.”%*

114. Then, in 2021, Terraform launched the ‘“Anchor Protocol” which was an
“investment pool into which owners of UST coins could deposit their coins and earn a share of
whatever profits the pool generated.”

115.  Judge Rakoff found that “the fact that most of the UST coins were deposited in the
Anchor Protocol independently rendered these tokens investment contracts, indeed investments

that were touted as being capable of being able to generate future profits of as much as 20%.”%°

Judge Rakoff goes on to say:

% https://assets.bwbx.io/documents/users/iqgi WHBFdfxIU/rwwEEoQ0YbENc¢/v0 at 36
%4 Id. at Page 4
% Id. at Page 34
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In essence, the UST tokens were allegedly “pooled” together in the Anchor Protocol
and, through the managerial efforts of the defendants, were expected to generate
profits that would then be re-distributed to all those who deposited their coins into
the Anchor Protocol—in other words, on a pro-rata basis.”*®

116. This closely resembles the facts surrounding the Astrals Financial Products and
Judge Rakoff’s finding that UST met the requirements for an investment contract supports the
conclusion that the Astrals Financial Products are also unregistered securities.

117. Judge Rakoff also explicitly rejects a key element of Judge Torres’ analysis in the
Ripple decision, stating:

It may also be mentioned that the Court declines to draw a distinction between these

coins based on their manner of sale, such that coins sold directly to institutional

investors are considered securities and those sold through secondary market

transactions to retail investors are not. In doing so, the Court rejects the approach

recently adopted by another judge of this District in a similar case, SEC v. Ripple

Labs Inc., 2023 WL 4507900 (S.D.N.Y. July 13, 2023).”7

118. Judge Rakoff goes on to explain that Howey and its progeny never made such a
distinction, nor does it matter, for purposes of Howey analysis, whether a purchaser “bought the
coins directly from the defendants or, instead, in a secondary resale transaction.”8

119.  After noting that “in theory, the tokens, if taken by themselves, might not qualify
as investment contracts,” Judge Rakoff evaluated—"“as the Supreme Court did in Howey”—
“whether the crypto-assets and the ‘full set of contracts, expectations, and understandings centered
on the sales and distribution of [these tokens]” amounted to an ‘investment contract’ under federal
securities laws.”?

120.  Judge Rakoff’s rejection of the Ripple decision’s secondary market distinction and
fulsome Howey analysis support Plaintiffs’ assertion that the Astrals Financial Products are
unregistered securities. Purchasers of the Astrals Financial Products did not necessarily know who

the seller was. But, as Judge Rakoff explains, knowledge of the seller’s identity is not necessary

% Id. at Page 36
T Id. at 40

B Id. at 41

9 Id. at 32-33.
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to prove that purchasers expected profits based on the efforts of Defendants, who are the issuer
and/or control persons of these assets, and not simply a platform where the assets traded.
The Astrals Financial Products are unregistered securities.

121.  Under the Howey Test, an investment contract is a form of security under United
States securities laws when (1) the purchaser makes an investment of money or exchanges another
item of value (2) in a common enterprise (3) with the reasonable expectation of profits to be
derived from the efforts of others.

122.  Applying the Howey Test to the Astrals Financial Products reveals they qualify as
securities as an investment contract, as set forth in the Reiners Report, which is fully incorporated
by reference herein. See, e.g., Reiners Report, Section 5 (analysis that “based on the facts of this
case, Astrals NFTs are unregistered investment contracts”) & Section 7 (analysis that “the SGLXY
Token is an unregistered investment contract”):

5.BASED ON THE FACTS OF THIS CASE, ASTRALS NFTS ARE
UNREGISTERED INVESTMENT CONTRACTS

5.01 My expert opinion that Astrals are unregistered investment contracts is
principally based on information provided by Astrals, LLC in the ASTRALS
Whitepaper.'® My conclusion is reinforced by Discord and social media
messages made by individuals, including Shaquile O’Neal, that were
affiliated with the Astrals project, and which are detailed in the amended
complaint (TAC).

5.02 A whitepaper is a common document in the cryptocurrency industry.
Whitepapers are released by crypto project developers to explain the
technology and purpose of the project they are undertaking. Whitepapers are
not legal documents; in fact, the Astrals whitepaper begins with the following
disclaimer: “THIS WHITEPAPER IS IN v0.1. OUR LAWYERS ARE
STILL ENSURING THAT THE CONTENTS IN THIS DOCUMENT ARE
COMPLIANT, WHICH MEANS THAT ANYTHING AND
EVERYTHING IN THIS DOCUMENT IS SUBJECT TO SIGNIFICANT
CHANGES UNTIL v1.0.”

5.03 Purchasing Astrals required an investment of money, satisfying the first
prong of the Howey test. According to the SEC’s “Framework for
“Investment Contract” Analysis of Digital Assets” (Framework) published
in 2019, the investment does not need to come in the form of fiat currency:
“The first prong of the Howey test is typically satisfied in an offer and sale
of a digital asset because the digital asset is purchased or otherwise acquired

100 Terms and Conditions - ASTRALS Whitepaper v0.1 (gitbook.io)
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in exchange for value, whether in the form of real (or fiat) currency, another
digital asset, or other type of consideration.”'! Thus, Plaintiffs’ purchase of
Astrals with the Solana (SOL) cryptocurrency still represents an investment
of money. Numerous courts have also recognized that the use of
cryptocurrency to purchase crypto-asset securities represents an investment
of money under the Howey framework.

5.04 Several defendants in cryptocurrency-related enforcement actions and
private lawsuits have argued that an “investment of money” is different from
“merely payment of money”’—that is, Howey requires not just payment of
money but an intent to invest that money. Courts have rejected this argument.
Judge Analisa Torres of the United States District Court for the Southern
District of New York, in her ruling on cross-motions for summary judgment
filed by the SEC and Ripple in relation to ongoing litigation that dates back
to December 2020, rejected the distinction between an “investment” of
money and “payment” of money under the Howey framework. Judge Torres
noted that “[t]he proper inquiry is whether the Institutional Buyers
“provide[d] the capital,” Howey, 328 U.S. at 300, “put up their money,”
Glen-Arden, 493 F.2d at 1034, or “provide[d]” cash, Telegram, 448 F. Supp.
3d at 368-69.”102

5.05 In order to satisfy the "common enterprise" aspect of the Howey test, federal
courts require that there be either "horizontal commonality" or "vertical
commonality." See Revak v. SEC Realty Corp., 18 F.3d. 81, 87-88 (2d Cir.
1994) (discussing horizontal commonality as "the tying of each individual
investor's fortunes to the fortunes of the other investors by the pooling of
assets, usually combined with the pro-rata distribution of profits" and two
variants of vertical commonality, which focus "on the relationship between
the promoter and the body of investors"). In footnote 11 in the SEC’s
Framework, the SEC notes that “Based on our experiences to date,
investments in digital assets have constituted investments in a common
enterprise because the fortunes of digital asset purchasers have been linked
to each other or to the success of the promoter's efforts.”!%

5.06 Astrals has both ‘horizontal commonality’ and ‘vertical commonality.’

5.07 Horizontal commonality exists where (1) a sharing or pooling of the funds
of investors and (2) that “the fortunes of each investor in a pool of investors”
are tied to one another and to the “success of the overall venture.” See Revak
v. SEC Realty Corp., 18 F.3d 81, 87 (2d Cir. 1994). Pooling occurs when the
funds received by the promoter or issuer through an offering are reinvested
into the business.

101 https://www.sec.gov/corpfin/framework-investment-contract-analysis-digital-assets
102 SEC vs Ripple 7-13-23.pdf (uscourts.gov)
103 SEC.gov | Framework for “Investment Contract” Analysis of Digital Assets
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5.08 The proceeds received by Astrals LLC through the sale of Astrals were
reinvested in the business. This fact was acknowledged, or implied, multiple
times in the Astrals whitepaper. One particular sentence from the whitepaper
demonstrates that proceeds from Astrals sales were pooled and reinvested
into the business: “To build the ASTRALS metaverse, initial fundraising will
be done through selling our 10,000 ASTRALS NFTs as well as our DAO
token, $GLXY, in private sales and a public IDO.”!%4

5.09 The whitepaper goes on to detail exactly how the sale proceeds will be used:
“Our 10,000 ASTRALS NFTs will be sold at a fixed price of 2 $SOL, of
which 30% will be allocated to the ASTRALS’ Galaxy Treasury, 30% to our
team and 5% to our developers, 30% to the artist, 2.5% to the $SHARD-
USDC liquidity pool, and 2.5% to charity (will also be in the Treasury to
begin with).” It then states: “This split fairly compensates the team and artist,
who are committed to this project for the long-term, while also reflecting that
we consider the DAO and Treasury to be just as equal as the contributions
that have been made by our team and our artist for the success of the
ASTRALS roadmap.”

5.10 The re-investment of Astrals sale proceeds back into the business was
intended to increase the value of the Astrals sold. The pooling of Astrals sale
proceeds, in the words of the Revak Court, “tie[] the fortunes of each investor
in a pool of investors to the success of the overall venture.” 18 F.3d at 87
(quoting Hart v. Pulte Homes of Mich. Corp., 735 F.2d 1001, 1005 (6th Cir.
1984)). Therefore, the fortunes of each Astrals investor are tied to each other
and the success of the overall venture.

5.11 Vertical commonality is also present in Astrals because the Astrals Treasury
would receive 25% of the royalties of secondary Astrals sales, “as well as
any deals that are brokered by ASTRALS, LLC to license and all any
intellectual property that belongs to ASTRALS, LLC for deals that include
but are not limited to game development, movie production, and fashion
items.” Thus, it is clear that if the value of Astrals increased, so to would the
fortunes of Astrals LLC.!%

5.12 As noted by the SEC in their Framework, “the main issue in analyzing a
digital asset under the Howey test is whether a purchaser has a reasonable
expectation of profits (or other financial returns) derived from the efforts of
others.” Determining whether this prong of Howey is met requires an

104 Metaverse - ASTRALS Whitepaper v0.1 (gitbook.io)
105 Treasury - ASTRALS Whitepaper v0.1 (gitbook.io)
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assessment of the "economic reality"!% of the transaction and "what

character the instrument is given in commerce by the terms of the offer, the

plan of distribution, and the economic inducements held out to the
prospect."1%7

5.13 The SEC’s Framework lists a number of factors that may indicate a
reasonable expectation of profit, as well as factors that suggest this
expectation can only be fulfilled through the efforts of others. Looking at the
facts and circumstances surrounding Astrals, it is indisputable that investors
in Astrals were expecting to profit from their purchase and that this profit
would be “derived from the entrepreneurial or managerial efforts of others.”
Forman, 421 53 U.S. at 852.

5.14 The whitepaper, public statements, and marketing materials made or created
by Astrals LLC and its executives and affiliates led Astrals purchasers, in
any objective reality, to expect profits.

5.15 The whitepaper literally states that demand for Astrals will be high: “With
the backers that we have, we expect that our project will be among some of
the highest sought-after on the market.”!® The whitepaper also gives an
explicit expectation for Astrals trading volume of 200,000 SOL.'” This
assertion would reasonably lead prospective Astrals purchasers to expect the
price of Astrals NFTs to go up due to high demand and trading volume.

5.16 The whitepaper asserts that there are two pillars to Astrals: A) a decentralized
autonomous organization (DAO) for incubating innovative projects and B) a
story-driven, play-to-earn role-playing game.

5.17 Astrals were purchased with the cryptocurrency SOL, which runs on the
Solana blockchain. The SEC alleges SOL is a security in its lawsuits against
Coinbase'!'® and Binance'!! for operating an unregistered securities
exchange, broker, and clearing agency. The SOL proceeds from the initial
Astrals sale went to the “treasury” of a decentralized autonomous
organization” (DAO) that according to the Whitepaper, will be used for
“incubating innovative projects.” The $GLXY token is the so-called
“governance token” of the DAO. As I detail below, $SGLXY is also an
unregistered investment contract. According to the whitepaper, “staking your

196 Howey, 328 U.S. at 298. See also Tcherepnin, 389 U.S. at 336 ("in searching for the meaning
and scope of the word 'security' in the [Acts], form should be disregarded for substance and the
emphasis should be on economic reality.")

197 Joiner, 320 U.S. at 352-53.

108 https://melon-lee.gitbook.io/astrals/who-are-the-astrals/treasury

109 14,

110 Coinbase, Inc. and Coinbase Global, Inc. (sec.gov)

M comp-pr2023-101.pdf (sec.gov)
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Astral NFTs enables you to mine $GLXY, the governance token that will
govern the Galaxy Treasury via a decentralized autonomous organization
(DAO) platform on our website.”!'? The Galaxy DAO, in turn, “will allow
the community to invest in innovations, projects, and individuals who can
push the boundaries of what blockchain technology is capable of.”

5.18 The Galaxy DAO is a quasi-venture capital fund, whereby $GLXY token
holders get to vote on which projects they want to fund. If these projects
generate a profit, that profit would be distributed back to the DAO and then
$GLXY token holders. This arrangement is nearly identical to a different
project called THE DAO, whose governance token the SEC found to be an
unregistered investment contract in 2017 in the landmark Report of
Investigation Pursuant to Section 21(a) of the Securities Exchange Act of
1934: The DAO (Exchange Act Rel. No. 81207) (July 25, 2017) ("The DAO
Report").!!3

5.19 Given the above facts, prospective Astrals holders were led to believe that
they could generate profit by staking their Astrals and then participating in
the Galaxy DAO. In addition, according to the whitepaper, the more Astrals
an investor staked, the more influence they could have in the Galaxy DAO.
Stated differently, the more Astrals you staked, the greater your “Reputation
Score”, and those with higher Reputation Scores were more likely to be voted
as DAO community leaders that were the ones who would “endorse a
proposal for a proposal to move to the voting stage.”

5.20 The other significant aspect that led Astrals holders to expect profit from the
efforts of the company and its affiliates is the “play-to-earn” game (the
“game”), which is one part of what the company called the “Metaverse.” The
company planned on utilizing the proceeds from the initial Astrals sales to
build the game, which would utilize the Astrals IP controlled by the
company. The Whitepaper notes that “ASTRALS holders will be airdropped
a free NFT for the play-to-earn game.”

5.21 Thus, Astrals holders expected profit from the company’s efforts in building
out a video game that they would be allowed to play, and once they start
playing, they could earn additional rewards based upon their performance.
The whitepaper notes that “completing quests [in the game] for the first time
will allow you to earn $SHARD.”

5.22 Once the company used Astrals sale proceeds to build the game, more people
would want to play the game, which would drive up demand, and prices, for
Astrals. There was hoped for inertia that would drive the price higher and

12 NFTs - ASTRALS Whitepaper v0.1 (gitbook.io)
113 Report of Investigation Pursuant to Section 21(a) of the Securities Exchange Act of 1934: The
DAO
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higher.

5.23 Prospective Astrals holders were also led to expect profit by having the
ability to sell their Astrals on the “Magic Eden” marketplace. The whitepaper
states that “ASTRALS will be listed on Magic Eden, which is your official
marketplace for ASTRALS NFTs.” Note that the SEC’s Framework states
that one characteristic indicative of an expectation of profit is if “the digital
asset is transferable or traded on or through a secondary market or platform,
or is expected to be in the future.”

5.24 Mr. O’Neal’s own statements on social media also led Astrals purchasers to
expect profit. In one video, he claimed that the Astrals team would not stop
until the price of Astrals NFTs reached thirty $SOL, and urged investors to
“[h]op on the wave before its [sic] too late.”!!4

5.25 The Astrals whitepaper also explicitly held out the potential for prospective
Astrals holders to profit off their NFTs through merchandising agreements:
“With this NFT, they can show it off, use it as their pfp, and even
merchandise it up to $100,000 through the sale of physical merchandise or
using their full ASTRALS NFT in a piece of art that they create.”!!> In fact,
the whitepaper discusses the potential to “merchandise” Astrals NFTs
multiple times: “Other than that, holders can create whatever merchandise
they would like up to $100,000 USD and should they approach that number
or expect to go beyond it please reach out to the team and we’ll discuss a
licensing deal for anything beyond that amount.”

5.26 Astrals holders could only realize profits from the efforts of Astrals LLC and
its executives and affiliates. Before I demonstrate this, we must refute the
argument that Astrals are nothing more than “collectible, video-game
avatars,” that were marketed to gamers and intended to be used in the
metaverse.

5.27 This argument ignores the technical reality of NFTs and the economic
relationship between Astrals NFTs and the broader Astrals project, as
purported to be implemented by Astrals LLC.

5.28 Ownership of Astrals was recorded on the Solana blockchain, which is not
operated by Astrals LLC. Astrals LLC misled purchases to believe that they
owned a piece of unique digital artwork produced by a famous artist. That is
simply not true, or could it ever be so. As noted, “[w]ith NFTs, the thing
you've bought does not tend to give you ownership of the underlying
item.”!'® So it is with Astrals.

114 https://twitter.com/BuffbabyG/status/1503633086323601413 (accessed Sept. 1, 2023).
5 Terms and Conditions - ASTRALS Whitepaper v0.1 (gitbook.io)
116 NFTs Don’t Work the Way You Might Think They Do | WIRED
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5.29 The Terms and Conditions section of the whitepaper states: “The team at
ASTRALS, LLC (Nevada, USA) will be the legal entity that represents the
ASTRALS’ Galaxy DAO in the real world, and it owns the name and
Intellectual Property involved in the ASTRALS NFT Project (“ASTRALS”).
All rights that are not specifically granted to the users and owners of
ASTRALS below are reserved by ASTRALS, LLC. This includes but is not
limited to the intellectual property rights surrounding the images, names,
logos, 3D layer files, trademarks, the website, the ability to mint 3D or other
versions of ASTRALS, the look and feel of the user interface, the smart
contract code, or anything else not specifically granted by any following
licenses.”

5.30 Astrals LLC retained the intellectual property to the digital images associated
with the Astrals NFTs sold in primary and secondary markets. The company
notes that “[a]ll Astrals will be viewable using our specially made 3D viewer
and customizable with NFT weapons, armor, and accessories that can be
bought and sold on our marketplace.” Therefore, the only way for Astrals
NFT purchasers to know the image associated with their blockchain address
is through the “3D viewer” built and maintained by Astrals LLC.

5.31 Anyone could go online and view the associated image and make a copy of
it for their own viewing pleasure. There have also been countless examples
of NFT “owners” who have lost access to their NFT because the server
hosting the actual digital artwork is no longer in operation for whatever

reason.'!’

5.32 Astrals was a scheme orchestrated and run by Astrals LLC and its affiliates,
whose efforts were essential to not just the success of the NFTs, but to
whether or not the NFTs existed in the form that purchasers were deceived
into thinking. Each Astral would not exist in the form represented by the
company and expected by buyers without Astrals maintaining the servers
where the underlying images are stored, and the company controls the IP
associated with these images.

5.33 Astrals holders were misled to expect profit by participating in the Galaxy
DAO. The Whitepaper states that the DAO platform exists “on our website”
which implies that the company maintains the DAO and is responsible for
running it.

5.34 Astrals developers were also essential to building the play-to-earn video
game that would allow Astrals holders to generate a profit. The company
planned on utilizing the proceeds from the initial Astrals sales to build the
game, which would utilize the Astrals IP controlled by the company. The

117 What Happens to Digital Art If the Servers That Host It Shut Down (businessinsider.com)
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Whitepaper notes that “ASTRALS holders will be airdropped a free NFT for
the play-to-earn game.” Buyers would still be able to play the game by
purchasing a game NFT. Thus, Astrals holders expected profit from the
company’s efforts in building out a video game that they would be allowed
to play, and once they started playing, they could earn additional rewards
based upon their performance.

5.35 The whitepaper also includes references that would lead prospective Astrals
purchasers to believe that the efforts of Astrals LLC and its employees and
affiliates would allow them to profit off their Astrals. They include the
following:

e ASTRALS, LLC hopes to put out more content and create things in the future
that holders can all be proud of and have outlined many of our intentions as
such.

e We are partnered with Solana Labs for the development of our DAO and
minting website and with MEKKA FROGGO to build our next-gen staking
platform for the distribution of our governance token, $GLXY.

e All Astrals will be viewable using our specially made 3D viewer and
customizable with NFT weapons, armor, and accessories that can be bought
and sold on our marketplace. These features will allow owners to personalize
their Astral to their heart’s content.

e This funding will help us to create even more amazing art and lore that will
become canonical to the ASTRALS brand

e The funding will also help us with the development of a browser-based play-
to-earn game that will be playable by Q3/Q4 2022, which will be the first
step towards building a triple A game.

e Developing this game allows us to build artistic and lore-based assets that
can be used in the eventual creation of a triple A game, so that we can
continue to build IP for ASTRALS and create value for the Treasury. These
assets will be used in the game with the intention to modify and reuse
them for future game development (emphasis in the original).

e We will then propose a large-scale operation for the development of a
metaverse triple A game that utilizes the ASTRALS IP (art, lore, brand) in
return for an allocation of revenue from the sales of the game. Asset sales
will be done in stages over the course of the game’s development in order to
fund production.

5.36 The record demonstrates that the efforts of Astrals LLC and its employees
were essential to building the Galaxy DAO and the play-to-earn video game,
which were the two principal methods through which Astrals holders could
realize a profit. This assessment is independent of the type of blockchain
used to “host” the Astrals NFTs and who built, or controlled, that blockchain.

5.37 In his decision to deny Dapper Lab’s motion to dismiss, Judge Marrero relied
on the fact that Dapper Labs created its own blockchain, called Flow, as
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evidence that Howey’s “efforts of others prong is satisfied.” This is because
NBA Top Shot, and Moments NFTs, were built on top of the Flow
blockchain. Thus, according to Judge Marrero, “[t]he interplay among Flow
[token], the Flow Blockchain, and Moments is necessary to the totality of the
scheme at issue.”

5.38 The Astrals defendants may attempt to point to the fact that Astrals NFTs are
recorded on the Solana blockchain, which they do not control, as evidence
for why this case is sufficiently different from Dapper Labs to render any
comparison between the two irrelevant. However, this distinction has no
bearing on Astrals status as investment contract.

5.39 Development and maintenance of a private blockchain is not the sole factor
in determining whether the “efforts of others” prong is satisfied in
cryptocurrency and NFT cases. No court has made this assertion, including
Judge Marrero. Rather, Judge Marrero relied upon the “economic realities
and technological interplay” between the Flow blockchain, Flow token, and
Moments as sufficient proof that Dapper Lab’s efforts were essential to
Moments’ value. Thus, Judge Marrero did not need to thoroughly examine
other aspects of Moments’ economic realities to find the presence of Dapper
Lab’s essential managerial efforts, although he does reference some of these
efforts.

5.40 As I have detailed above, Astrals LLC made numerous representations, via
the whitepaper, to potential Astrals NFTs investors about how the company
would build various products and services that would imbue Astrals NFTs
with value. Without these essential efforts, Astrals NFTs would be nothing
more than an entry on a blockchain, which is simply a distributed database.
There is no reason to think that data on a blockchain has any more value than
a number entered into an Excel spreadsheet.

5.41 In sum, if Astrals LLC and its employees and affiliates did nothing and
ceased working on the project, the value of Astrals would plummet. That is
exactly what happened.

7.THE $GLXY TOKEN IS AN UNREGISTERED INVESTMENT
CONTRACT

7.01 My assessment that the SGLXY token is an unregistered investment contract
is based principally on statements made by Astrals LLC in the whitepaper.
This assessment is reinforced by the Simple Agreement for Future Tokens
(SAFT) contract executed by Brian Bayati as “Managing Member” of Astrals
LLC and Shaun Divecha.
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7.02 First, just like the Astrals NFTs, an investment of money is made to acquire
$GLXY. According to the whitepaper, the Astrals NFTs and $GLXY token
were to be sold at the same time: “To build the ASTRALS metaverse, initial
fundraising will be done through selling our 10,000 ASTRALS NFTs as well
as our DAO token, $GLXY, in private sales and a public IDO.”!!8

7.03 The whitepaper provides additional information on the initial sale of $§GLXY
and how much was expected to be raised:

“In order to build our treasury valuation, we will sell 16% of our total supply
of $GLXY tokens (48,000,000) to private investors at a 37.5% discount
which will be vested linearly over 18 months after an initial unlock of
3,000,000 tokens at launch. These sales will generate $3,000,000 USD that
we will be completely allocating to the treasury ($1.5M) as well as to our
$GLXY-USDC liquidity pool ($1.5M).”!1?

7.04 Investors who purchased $GLXY tokens were investing in a common
enterprise and reasonably expected to earn profits through that enterprise
when they sent funds to the Galaxy DAO’s Solana blockchain address in
exchange for $GLXY tokens. Per the above excerpt on the initial sale of
$GLXY, Astrals LLC retained 84% of the total supply of SGLXY (they sold
16% to private investors). Therefore, there was vertical commonality
because the price of SGLXY was directly linked to the fortunes of Astrals
LLC and outside holders of SGLXY.

7.05 There was also horizontal commonality, because the whitepaper informed
investors that the Galaxy DAO was a for-profit entity whose objective was
to fund projects in exchange for a return on investment. Proceeds from the
initial $GLXY sale were pooled and available to the Galaxy DAO to fund
projects. Depending on the terms of each particular project, §GLXY token
holders stood to share in potential profits from the projects. This structure is
nearly identical to THE DAO, which was the subject of the SEC’s 2017
report of investigation.

7.06 The whitepaper contains multiple statements that would reasonably lead
prospective $GLXY investors to believe that their investment would
generate a profit.

7.07 The whitepaper states that S§GLXY is “the governance token that will govern
the Galaxy Treasury via decentralized autonomous organization (DAO)
platform on our website.”'?* According to the whitepaper, the Galaxy DAO
“will allow the community to invest in innovations, projects, and individuals

118 https://melon-lee.gitbook.io/astrals/who-are-the-astrals/metaverse
119 https://melon-lee.gitbook.io/astrals/who-are-the-astrals/initial-funding
120 https://melon-lee.gitbook.io/astrals/who-are-the-astrals/nfts
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who can push the boundaries of what blockchain technology is capable of”
(emphasis added).'?! The use of the word “invest” in the previous sentence
is evidence that participants in the Galaxy DAO should expect a profit
(Merrian-Webster’s definition of “invest” is “to commit (money) in order to
earn a financial return.”)'?> The only way to participate in the Galaxy DAO
is by holding SGLXY tokens. Furthermore, the whitepaper states that
“[v]otes will be weighed by the amount of SGLXY tokens in the voter’s
wallet.” This implies that the more $GLXY an investor holds, the greater
their share of the profits should any of the projects the Galaxy DAO invests
in generate a profit.

7.08 SGLXY investors were also led to expect a profit because they would be able
to sell their $GLXY on a secondary market. The whitepaper notes that
$GLXY will initially be sold “in private sales and a public IDO.”'?* IDO
stands for “initial dex offering” and it refers to a situation where a project
launches a token through a decentralized liquidity exchange. Anyone would
then be allowed to buy and sell $GLXY on a decentralized exchange.

7.09 Any secondary sales of Astrals NFTs would generate royalties that would be
deposited into the Galaxy DAO’s treasury for the benefit of SGLXY token
holders. In this way, the entire Astrals ecosystem (the NFTs and $GLXY
token) represent a “scheme” under the Howey framework. Following Howey,
an “investment contract” under federal securities law is any ‘“contract,
transaction, or scheme whereby a person [(1)] invests his money [(2)] in a
common enterprise and [(3)] is led to expect profits solely from the efforts
of the promotor or a third party.”

7.10 Despite Astrals LLC’s assertion that the $GLXY token is part of a
“decentralized” organization, a cursory review of the whitepaper reveals that

the efforts of Astrals LLC and its development team are essential to realizing
the profit potential of SGLXY.

7.11 The whitepaper states: “The team at ASTRALS, LLC (Nevada, USA) will
be the legal entity that represents the ASTRALS’ Galaxy DAO in the real
world.”'?* The whitepaper also indicates that Astrals LLC will retain the
rights to the “smart contract code.” This code is what makes the Galaxy DAO
run, and Astrals LLC’s retention of the rights to the code implies that they
have the ability to change the code at will, which could influence the price
of $GLXY.

121 Id

122 https://www.merriam-webster.com/dictionary/invest

123 https://melon-lee.gitbook.io/astrals/who-are-the-astrals/metaverse
124 https://melon-lee.gitbook.io/astrals/
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7.12 In what can only be interpreted as an attempt to shield themselves from legal
liability, Astrals LLC, in the whitepaper’s terms and conditions section,
includes two subsections titled “No Guarantees or Future Promises” and
“Not Intended as “Investments.” However, under “No Guarantees or Future
Promises,” Astrals LLC reveal just how essential their efforts are to the entire
enterprise: “They [buyers] agree that they are not relying on any future
commitments by ASTRALS, LLC beyond the community treasury of 6500
SOL and 1.5 million USDC, a staking platform for token distribution, and an
online platform for the DAO (assuming sell out and a successful private
funding round) in participating in our NFT launch.”!?* Indeed, if Astrals LLC
provided none of these functions, Astrals and the $GLXY token would be
worthless.

7.13 The whitepaper also notes that the company is working with third parties to
build the Galaxy DAO and the staking platform for the distribution of
$GLXY tokens: “We are partnered with Solana Labs for the development of
our DAO and minting website and with MEKKA FROGGO to build our
next-gen staking platform for the distribution of our governance token,
$GLXY.” These products and services are essential to creating SGLXY and
maintaining its value.

7.14 The whitepaper states that the Galaxy DAO exists on the Astrals website,
which is a centralized website controlled by Astrals LLC: “Importantly,
staking your Astral NFTs enables you to mine $GLXY, the governance token
that will govern the Galaxy Treasury via a decentralized autonomous
organization (DAO) platform on our website.” If Astrals LLC were to shut
down its website, the Galaxy DAO would no longer be accessible, and the
value of SGLXY tokens would decline to zero, the token’s current price. '

7.15 The Simple Agreement for Future Tokens (SAFT) contract executed by
Brian Bayati as “Managing Member” of Astrals LLC and Shaun Divecha
also proves the existence of an investment contract.

7.16 A SAFT is modeled from a Simple Agreement for Future Equity (SAFE)
which was launched by the startup accelerator Y Combinator in 2013 and has
since become a common way for early-stage companies to raise money from
seed investors, in cases where the company doesn’t yet have a formal
valuation and doesn’t yet have shares to issue to the investors. Basically, a
SAFE is an agreement that the investor will pay money now and receive
shares of company stock in the future. With a SAFT, the agreement is for
tokens rather than company stock.

7.17 The SAFT was deliberately created to allow blockchain-based projects to

125 https://melon-lee.gitbook.io/astrals/
126 https://coinmarketcap.com/currencies/galaxy-dao/
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avoid SEC registration requirements. For this to happen, upon launch, the
tokens need to be utility tokens, meaning they can be used to operate on the
network once it is functional. If the token provides users with utility, the
thinking goes, then they cannot be considered securities. Thus, for a SAFT
to pass regulatory muster, it must be an agreement for utility tokens and not for
securities tokens.

7.18 The creators of the SAFT, Protocol Labs and Cooley, said that the SAFT
itself is an investment contract that needs to be registered with the SEC or
receive an exemption from registration requirements. '’

7.19 The SAFT concept rests on shaky legal ground. In multiple crypto-related
cases that pre-date the Astrals project, the SEC has asserted, and courts have
agreed, that sales of contractual rights to acquire tokens on a when-issued
basis should be integrated with later sales of the tokens from a securities law
perspective.

7.20 On September 30, 2020, in Securities and Exchange Commission v. Kik
Interactive, Inc. SDNY Judge Alvin Hellerstein ruled that Kik’s pre-sale of
its new digital asset, the Kin token, to private investors through SAFTs,
coupled with the public distribution of this token following the private sale,
qualified as a single public distribution and an unregistered security.

7.21 The Kik ruling came shortly after a similar ruling by the same court in SEC
v. Telegram Grp., 2020 WL 1430035 (SDNY Mar. 24, 2020). The court
granted the SEC’s motion for a preliminary injunction preventing blockchain
developer Telegram Group and TON issuer (collectively, Telegram) from
selling its new cryptocurrency “Grams” to an initial group of purchasers who
later would resell them to others, in the absence of a registration statement.
The court concluded that that SAFT structure could not be viewed as two
isolated phases but rather should be viewed as a single integrated scheme to
issue securities that will yield a profit.

7.22 The Telegram and Kik rulings sent a stark warning to cryptocurrency issuers
that they are unlikely to be able to bypass securities regulations and
requirements by relying on a two-stage SAFT structure. Astrals LLC ignored
this warning.

7.23 The SAFT executed between Astrals LLC and Mr. Divecha entitled Mr.
Divecha to certain units of the SGLXY token upon “network launch,” which
is defined in the SAFT as when a “a bona fide transaction or series of
transactions, pursuant to which the Company will sell the Tokens to the
general public in a publicized product launch.” Mr. Divecha paid $25,000 in
another cryptocurrency, USD Coin, for this right.

127 S AFT-Project-Whitepaper.pdf (saftproject.com)
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7.24 The first page of the agreement notes that “THE OFFER AND SALE OF
THIS SECURITY INSTRUMENT HAS NOT BEEN REGISTERED
UNDER THE U.S. SECURITIES ACT OF 1933, AS AMENDED (THE
“SECURITIES ACT”), OR UNDER THE SECURITIES LAWS OF
CERTAIN STATES.”

7.25 The economic reality of the SAFT and $GLXY token closely resembles the
Telegram and Kik projects, whereby the courts found that the respective Kin
and Grams tokens would be investment contracts even after the underlying
project becomes public.

7.26 As noted above, the Galaxy DAO would function like a digital venture
capital fund. The SGLXY token, which is needed to participate in the DAO,
is an unregistered investment contract. In other words, the $§GLXY token is
NOT a utility token. Thus, the SAFT executed between Astrals LLC and Mr.
Divecha is further evidence that the $GLXY token is an unregistered
investment contract.

123.  The Astrals Financial Products were therefore “securities” as defined by the United
States securities laws and as interpreted by the Supreme Court, the federal courts, and the SEC.
CLASS ACTION ALLEGATIONS
124.  As detailed below in the individual counts, Plaintiff brings this lawsuit on behalf of
himself and all others similarly situated, pursuant to Rule 23(a), (b)(2), (b)(3), and/or (c)(4) of the
Federal Rules of Civil Procedure.

A. Class Definitions

125. Plaintiffs seek to represent the following Global Class and alternatively
International and Nationwide Classes (collectively, the “Classes”):
(1) Global Class: All persons or entities who, since March 9, 2022,
purchased or held legal title to and/or beneficial interest in any
Astrals Financial Products.

(2) International Class: All persons or entities residing outside the

United States who, since March 9, 2022, purchased or held legal
title to and/or beneficial interest in any Astrals Financial

Products.
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(3) Nationwide Class: All persons or entities in the United States

who, since March 9, 2022, purchased or held legal title to and/or

beneficial interest in any Astrals Financial Products.
Excluded from the Classes are the Defendants and their officers, directors, affiliates, legal
representatives, and employees; any governmental entities; any judge, justice, or judicial officer
presiding over this matter and the members of their immediate families and judicial staff. Plaintiff
reserves the right to modify or amend the definition of the proposed Classes, or to include
additional classes or subclasses, before or after the Court determines whether such certification is
appropriate as discovery progresses.

B. Numerosity
126. The Classes are comprised of thousands of consumers globally, nationwide, and

throughout the state of Florida who were offered and/or sold Astrals Financial Products.
Membership in the Classes is thus so numerous that joinder of all members is impracticable. The
precise number of class members is currently unknown to Plaintiff, but is easily identifiable
through the Astrals Project’s corporate records.

C. Commonality/Predominance

127.  This action involves common questions of law and fact, which predominate over
any questions affecting individual class members. These common legal and factual questions
include, but are not limited to, the following:

(a) whether Defendants violated the Securities Act;

(b) whether Astrals Financial Products constitute securities under federal law;

(a) whether Plaintiffs and Class members have sustained monetary loss and the proper
measure of that loss;

(b) whether Plaintiffs and Class members are entitled to injunctive relief;

(c) whether Plaintiffs and Class members are entitled to declaratory relief; and

(d) whether Plaintiffs and Class members are entitled to consequential damages,
punitive damages, statutory damages, disgorgement, and/or other legal or equitable
appropriate remedies as a result of Defendants’ conduct.

D. Typicality

128.  Plaintiffs’ claims are typical of the claims of the members of the Classes because

all members were injured through the uniform misconduct described above, namely that Plaintiffs
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and all class members were offered and/or unregistered securities, and Plaintiffs are advancing the

same claims and legal theories on behalf of himself and all such members. Further, there are no
defenses available to Defendants that are unique to Plaintiffs.

E. Adequacy of Representation

129.  Plaintiffs will fairly and adequately protect the interests of the members of the
Classes. Plaintiffs have retained counsel experienced in complex consumer class action litigation,
and Plaintiff intends to prosecute this action vigorously. Plaintiffs have no adverse or antagonistic
interests to those of the Classes. Plaintiffs anticipate no difficulty in the management of this
litigation as a class action. To prosecute this case, Plaintiffs have chosen the undersigned law firms,
which have the financial and legal resources to meet the substantial costs and legal issues
associated with this type of consumer class litigation.

F. Requirements of Fed. R. Civ. P. 23(b)(3)

130. The questions of law or fact common to Plaintiffs’ and each Classes member’s
claims predominate over any questions of law or fact affecting only individual members of the
Classes. All claims by Plaintiffs and the unnamed members of the Classes are based on the
common course of conduct of the offer and sale of unregistered securities in the form of Astrals
Financial Products .

131. Common issues predominate when, as here, liability can be determined on a class-
wide basis, even when there will be some individualized damages determinations.

132.  As a result, when determining whether common questions predominate, courts
focus on the liability issue, and if the liability issue is common to the Classes as is in the case at
bar, common questions will be held to predominate over individual questions.

G. Superiority

133. A class action is superior to individual actions for the proposed Classes, in part
because of the non-exhaustive factors listed below:

(a) Joinder of all Class members would create extreme hardship and inconvenience for
the affected customers as they reside nationwide and throughout the state;

(b) Individual claims by Class members are impracticable because the costs to pursue
individual claims exceed the value of what any one Class member has at stake. As
a result, individual Class members have no interest in prosecuting and controlling

separate actions;
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(c) There are no known individual Class members who are interested in individually
controlling the prosecution of separate actions;
(d) The interests of justice will be well served by resolving the common disputes of
potential Class members in one forum;
(e) Individual suits would not be cost effective or economically maintainable as
individual actions; and
(f) The action is manageable as a class action.

H. Requirements of Fed. R. Civ. P. 23(b)(2)

134. Defendants have acted and refused to act on grounds generally applicable to the
classes by engaging in a common course of conduct of offering and/or selling the Astrals Financial
Products, which are unregistered securities, thereby making appropriate final injunctive relief or
declaratory relief with respect to the classes as a whole.

I. Requirements of Fed. R. Civ. P. 23(c)(4)

135. Because the predominant issue regarding Defendants’ liability is whether the
Astrals Financial Products offered and/or sold are unregistered securities, utilizing Rule 23(c)(4)
to certify either or both of the Classes against Defendants for a class wide adjudication on this
issue would materially advance the disposition of the litigation as a whole.

J. Nature of Notice to the Proposed Classes.

136. The names and addresses of all Class Members are contained in the business
records maintained by the Astrals Project and are readily available to Defendants. The Class
Members are readily and objectively identifiable. Plaintiff contemplates that notice will be
provided to Class Members by e-mail, mail, and published notice.

COUNT ONE
Offer and Sale of Unregistered Securities
in Violation of Sections 5 and 12(a)(1) of the Securities Act, 15 U.S.C. §§ 77e(a)
(on behalf of Plaintiff and Members of the Classes)

137. Plaintiffs re-allege and incorporate paragraphs 1-136 above as if fully set forth
herein and further allege as follows.

138.  Plaintiffs bring this claim individually and on behalf of the members of the Classes
against Defendants.

139.  Section 5 of the Securities Act, 15 U.S.C. §§ 77¢e(a), states:
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Unless a registration statement is in effect as to a security, it shall be unlawful for

any person, directly or indirectly—

(1) to make use of any means or instruments of transportation or communication in

interstate commerce or of the mails to sell such security through the use or medium

of any prospectus or otherwise; or

(2) to carry or cause to be carried through the mails or in interstate commerce, by

any means or instruments of transportation, any such security for the purpose of

sale or for delivery after sale.

140. The Astrals Financial Products are securities within the meaning of Section 2(a)(1)
of the Securities Act, 15 U.S.C. § 77b(a)(1) because are “notes” and/or “investment contracts.”

141. The Astrals Financial Products were not registered with the SEC. No registration
statements have been filed with the SEC or have been in effect with respect to any of the offerings
alleged herein.

142.  Defendants made use of means or instruments of transportation or communication
in interstate commerce or of the mails, to offer to sell or to sell securities, or to carry or cause such
securities to be carried through the mails or in interstate commerce for the purpose of sale or for
delivery after sale.

143. Defendants sold and offered to sell the unregistered Astrals Financial Products to
Plaintiffs and Class members, in violation of 15 U.S.C. §§ 77e(a).

144.  Plaintiffs and members of the Classes suffered damages as a result of their purchase
of the unregistered Astrals Financial Products securities through the Magic Eden marketplace.

145. By reason of the foregoing, Defendants violated Sections 5(a), 5(c), and 12(a) of
the Securities Act, 15 U.S.C. §§77¢(a), 77e(c), and 771(a).

146. As a result of Defendants’ unregistered sale of the Astrals Financial Products

securities, Defendants are liable to Plaintiff and the members of the Classes. 15 U.S.C. § 771(a).
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COUNT TWO
Violation of Section 15 of the Securities Act

(on behalf of Plaintiff and Members of the Classes)

147.  Plaintiffs re-allege and incorporate paragraphs 1-125 above as if fully set forth
herein and further allege as follows.

148.  Plaintiff bring this claim individually and on behalf of the members of the Classes
against Defendants.

149.  This Count is asserted against Defendants under Section 15 of the Securities Act,
15 U.S.C. §770.

150. Defendants, by virtue of their office, stock ownership, agency, agreements or
understandings, and specific acts was, at the time of the wrongs alleged herein, and as set forth
herein, a controlling person within the meaning of Section 15 of the Securities Act. Defendants
had the power and influence and exercised the same to cause the unlawful offer and sale of Astrals
Financial Products securities as described herein.

151. Defendants possessed, directly or indirectly, the power to direct or cause the
direction of the management and policies of the Astrals Project through ownership of voting
securities, by contract, subscription agreement, or otherwise.

152. Defendants had sufficient influence to have caused the Astrals Project to submit a
registration statement.

153. Defendants jointly participated in, and/or aided and abetted, the Astrals Project’s
failure to register the Astrals Financial Products securities.

154. Defendants knew of or had reasonable grounds to believe in the existence of the
facts underlying Defendants’ and the Astrals Project’s liability for violating Section 12(a) of the
Securities Act, 15 U.S.C. §771(a).

155. By virtue of the conduct alleged herein, Defendants are liable for the wrongful
conduct complained of herein and is liable to Plaintiff and the Classes for rescission and/or

damages suffered.

65



Case 1:23-cv-21912-FAM Document 24 Entered on FLSD Docket 09/07/2023 Page 66 of 67

Harper v. O’Neal
Amended Class Action Complaint and Demand for Jury Trial

PRAYER FOR RELIEF
WHEREFORE, Plaintiffs pray for a judgment on behalf of themselves and the Classes:

a. Certifying the Classes as requested herein;
b. Awarding actual, direct and compensatory damages;

c. Awarding restitution and disgorgement of revenues if warranted;

o

Awarding declaratory relief as permitted by law or equity, including declaring the
Defendant’s practices as set forth herein to be unlawful;

e. Awarding injunctive relief as permitted by law or equity, including enjoining the
Defendants from continuing those unlawful practices as set forth herein, and
directing the Defendant, with Court supervision, to identify the victims of their
conduct and pay them all money they are required to pay;

f. Awarding attorneys’ fees and costs; and
g. Providing such further relief as may be just and proper.

DEMAND FOR JURY TRIAL

Plaintiffs hereby demand a jury trial as to all claims so triable.

Dated: September 7, 2023 Respectfully submitted,

By: /s/ Adam Moskowitz
Adam M. Moskowitz
Florida Bar No. 984280
Joseph M. Kaye

Florida Bar No. 117520

John E. Rodstrom, III
Florida Bar No. 1003112
THE MOSKOWITZ LAW FIRM, PLLC
3250 Mary Street, Suite 202
Coconut Grove, FL 33133
Telephone: (305) 740-1423
adam@moskowitz-law.com
joseph@moskowitz-law.com
john@moskowitz-law.com

By: /s/Jose M. Ferrer

Jose Ferrer

Florida Bar No. 173746

MARK MIGDAL HAYDEN LLP
8 SW 8™ Street, Suite 1999

Miami, FL 33130

Office: 305-374-0440
jose(@markmigdal.com

Co-Counsel for Lead Plaintiffs and the Class
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CERTIFICATE OF SERVICE

I hereby certify that a true and correct copy of the forgoing was filed September 7, 2023,
via the CM/ECF system, which will send notification of such filing to all attorneys of record.

By: /s/ Adam M. Moskowitz
ADAM M. MOSKOWITZ
Florida Bar No. 984280
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UNITED STATES DISTRICT COURT, SOUTHERN DISTRICT OF
FLORIDA, MIAMI DIVISION

DANIEL HARPER, on behalf of himself and all others similarly
situated, Plaintiff, v. SHAQUILLE O’NEAL, et al., Defendants.
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INTRODUCTION AND QUALIFICATIONS

1.01 The Moskowitz Law Firm has retained me as an expert to support Plaintiffs' assertion that
the Astrals Non-Fungible Token collection and $GLXY token constitute the unregistered
offering and sale of securities in violation of Sections 5(a) and 5(c) of the Securities Act of
1933. I conclude that the facts and circumstances surrounding the offer and sale of Astrals
and the Galaxy token support the elements of an investment contract according to the Howey
test articulated by the Supreme Court in SEC v. W.J. Howey Co., 328 U.S. 293, 299 (1946).
An “investment contract” is a type of security as defined by the Securities Act, 15 U.S.C. §
77b(a)(1) and The Securities Exchange Act.

1.02 T am a Lecturing Fellow in the department of economics at Duke University and at Duke Law
School. In addition, I am a member of the CFA Institute Capital Markets Policy Council. I
was chosen for this role because of my expertise in cryptocurrency law and regulation.

1.03 A copy of my Curriculum Vitae is attached hereto as Appendix A. I have taught courses on
Cryptocurrency Law and Policy and FinTech Law and Policy at Duke University School of
Law for over five years. I began my professional career in 2011 at the Federal Reserve Bank
of New York, where I spent five years supervising large financial institutions. I am also a
proud veteran of Operation Iraqi Freedom, having served in Baghdad from 2004 to 2005 as a
member of the Minnesota Army National Guard.

1.04 T began teaching and writing about cryptocurrency regulation in 2017. I have published
several academic papers and book chapters related to cryptocurrency regulation. I also
released a popular online course, available on Coursera, titled “FinTech Law and Policy”
which provides a primer on the regulation of cryptocurrency in the U.S.

1.05 Since 2017, T have published articles related to cryptocurrency and its regulation in
mainstream financial news outlets, including the Wall Street Journal, American Banker, The
Hill, and Coindesk. 1 have also participated in cryptocurrency-related forums on mainstream
television networks, such as CNBC, CNN, Fox Business Network, and ABC. I have also
been quoted as an expert on cryptocurrency regulation in 7The New York Times, The Wall
Street Journal, The Washington Post, National Public Radio, and similar media outlets.

1.06 My expertise on cryptocurrency regulation is frequently sought by government agencies
around the world, and by Congress and its staff. In February, 2023, I testified in front of the
U.S. Senate Committee on Banking, Housing, and Urban Affairs at a hearing titled “Crypto
Crash: Why Financial System Safeguards are Needed for Digital Assets.”! In March 2023, 1
testified before the U.S. House of Representatives Committee on Financial Services
subcommittee on Digital Assets, Financial Technology and Inclusion at a hearing titled
“Coincidence or Coordinated? The Administration’s Attack on the Digital Asset Ecosystem.”?

1.07 I have spoken about cryptocurrency and related regulatory issues at numerous public events,
including at the Brookings Institution® and the prestigious Seminars at Steamboat speaker
series.* I also co-host a podcast with my Duke colleague, Jimmie Lenz, that focuses on the

! hearing | Hearings | United States Committee on Banking, Housing, and Urban Affairs (senate.gov)

2 Hearing Entitled: Coincidence or Coordinated? The Administration’s Attack on the Digital Asset Ecosystem |
Financial Services Committee (house.gov)

3 Digital asset regulation: The prudential perspective | Brookings

4 Seminars at Steamboat 2022: Lee Reiners - YouTube



https://www.banking.senate.gov/hearings/crypto-crash-why-financial-system-safeguards-are-needed-for-digital-assets
https://financialservices.house.gov/calendar/eventsingle.aspx?EventID=408628
https://financialservices.house.gov/calendar/eventsingle.aspx?EventID=408628
https://www.brookings.edu/events/digital-asset-regulation-the-prudential-perspective/
https://www.youtube.com/watch?v=fcijiWZQNl0
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cryptocurrency industry called “Coffee & Crypto with Lee & Jimmie.” Jimmie Lenz and I are
also the co-organizers of the annual Digital Assets at Duke conference.® The conference hosts
key industry players in the digital assets space, regulatory experts, and select researchers, for
two days of rigorous debate, discussion and education on the Duke campus.

1.08 In preparing this Report, I have relied on my general knowledge, training, experience, and
expertise. Both my analysis and the factual observations I make in this Declaration are, subject
to Section 1.10 below, based solely on the foregoing.

1.10 My work on this matter is ongoing and subject to change as circumstances warrant. [ may
review additional materials or conduct further analysis. I reserve the right to update, refine,
Or revise my opinion as appropriate.

1.11 Tam being compensated for my time in this matter at a billing rate of $1,000 per hour, which
is standard and customary in my field for someone with my background and experience.
This compensation is not contingent upon the nature of my findings or on the outcome of this
litigation.

2. NON-FUNGIBLE TOKENS—GENERAL

2.01 Non-fungible tokens (NFTs) are digital tokens recorded on a blockchain — typically
Ethereum — that can be sold and traded. There is also a specialized form of NFT,
“soulbound” tokens, that are non-transferrable, and represent a person’s reputation and
accomplishments similar to an enhanced resume. Most blockchain tokens are designed to
be “fungible” (i.e., interchangeable). The best-known example of such a token is Bitcoin;
one Bitcoin is interchangeable with another. By contrast, NFTs represent ownership of
“non-fungible” (i.e., unique) items. NFTs can represent assets ranging from digital artwork
and music files to real property titles.

2.02 NFT technology has existed since the mid-2010s but did not become more common until
late 2017 with CryptoKitties, a blockchain game on Ethereum that allowed players to
purchase limited-edition digital cats with virtual currency. NFTs entered mainstream
consciousness in 2021.

2.03 During the first quarter of 2021, the total value of NFT sales on the Ethereum blockchain
soared to $2 billion, compared to just $94 million in the previous quarter. NFT sales have
been facilitated by the emergence of major online marketplaces like OpenSea, which allow
the buying and selling of NFTs through auctions or at fixed prices. OpenSea claimed to be
artist and creator friendly by providing a tool that allowed NFT creators to restrict the sale
of their collections on OpenSea unless a commission was paid to the creator. Thus,
creators would benefit if the value of their NFT increased and subsequent holders of the
NFT sold it on OpenSea. On August 17, 2023, OpenSea allowed for optional commissions
(creators can suggest a commission but buyers are not obligated to pay them.)® This
decision was in response to competitive pressure, as the NFT trading platform, Blur, which
does not enforce royalties or commissions, overtook OpeanSea in trading volume in

> Home - Duke Digital Assets Conference (digitalassetsatduke.org)
¢ The Only Good Part of NFTs Is Being Phased Out (hyperallergic.com)



https://www.digitalassetsatduke.org/
https://hyperallergic.com/840325/the-only-good-part-of-nfts-is-being-phased-out-opensea-royalties/?utm_source=substack&utm_medium=email
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February, 2023.7

2.04 To date, art and collectibles have been the most common use for NFTs, while sports
highlights and video game “skins” — a way for players to alter their digital appearance —
have also found some success. NFTs have also been subject to intense speculation, with
some selling for eye-popping prices. For instance, a unique digital collage by artist Mike
Winkelmann, known as Beeple, represented by an NFT, was sold for $69 million in
March, 2021 at Christie’s auction house.® As a result of this new avenue of commerce and
exchange in the digital art marketplace, law enforcement faces new enforcement hurdles
regarding money laundering, tax evasion, and manipulative trading practices.” Scammers
and hackers are also exploiting security gaps in this growing market for illicit gain, '
putting many customers’ investments and assets at risk.!!

2.05 NFTs increased in price and popularity largely due to celebrity endorsements. On The
Tonight Show in January 2022, host Jimmy Fallon showed off his Bored Ape Yacht Club
NFT to a national TV audience. His guest, Paris Hilton, subsequently showed her own
Bored Ape and later gave audience members free NFTs from her own collection.!? Other
celebrities that promoted NFTs are Madonna'®, Lindsay Lohan, Snoop Dogg, Eminem,
and Ellen DeGeneres. '* Shaquille O’Neal’s involvement with, and endorsement of, the
Astrals NFT collection was essential to the project’s success and the value of Astrals.

2.06 As with the broader cryptocurrency market, the NFT market has experienced a major
decline over the past two years. One of the most well-known NFT collections, Bored Ape
Yacht Club, has seen its floor prices — the lowest price for which an Ape can be purchased
— decline to 27.4 ETH, from a high of 153.7 ETH in April 2022 (ETH is the second most
popular cryptocurrency, behind Bitcoin, and as of August 31, 2023, one ETH equals
$1,664).1 In September 2023, Bloomberg reported that “monthly trading volume for NFTs
plummeted 81% between January 2022 and July 2023,” and that over the same period,
“monthly NFT sales figures have dropped 61%.”¢

2.07 The fall in NFT prices was inevitable and predictable, as nearly anyone can create an NFT
from scratch at little to no cost. Unlike tangible art or collectibles, the supply of potential
NFTs is infinite. There has also been intense pushback against NFTs within the tech and
gaming community. In October, 2022, Bloomberg reported that “[g]lamers and industry
types have waged a war of public opinion online, dismissing NFT advocates as hucksters,

7 Blur Surpassed OpenSea in Daily NFT Trading Volume Wednesday, Nansen Shows (coindesk.com)

8 Hammer, Sarah. “How NFTs Can Move Beyond Arts and Entertainment.” The Wall Street Journal, 22 Feb. 2022,
https://www.wsj.com/articles/nfts-move-beyond-arts-and-entertainment-11645546723.

? Reilly, Caitlin. “Digital art frenzy raises questions for tax, law enforcement.” Roll Call, 13 Apr. 2021,
https://rollcall.com/2021/04/13/digital-art-frenzy-raises-questions-for-tax-law-
enforcement/#:~:text=The%?20sale%20last%20month%200f,fungible%20token%2C%E2%80%9D%200r%20NFT.
19 Crow, Kelly. “Scammers and Hackers See New Frontier in NFT Art.” The Wall Street Journal, 27 Aug. 2021,
https://www.wsj.com/articles/scammers-see-new-frontier-in-nft-art-11629896400.

1 Corrigan, Hope. “OpenSea phishing scam swindled millions in NFTs.” PC Gamer, 21 Feb. 2022,
https://www.pcgamer.com/opensea-phishing-scam-swindled-millions-in-nfts/.

12 Jimmy Fallon hyped his Bored Ape NFTs on 'The Tonight Show' - Los Angeles Times (latimes.com)

13 Celebrities Who Endorsed Crypto, NFTs Land in Legal Crosshairs After Investor Losses - WSJ

1413 Celebrities Who Have Joined the Crypto Art Craze - NFTs Bella Hadid Emily Ratajkowski (lofficielusa.com
15 The Broke Ape Yacht Crash: Lessons for Justin Bieber and Other NFT Collectors (coindesk.com)

16 NFT Hype Fades in Crypto Market as Sales Volume Plunges - Bloomberg



https://archive.ph/o/gKpgk/https:/www.bloomberg.com/news/articles/2022-08-08/is-gaming-a-good-use-case-for-blockchain
https://www.coindesk.com/web3/2023/02/16/blur-surpassed-opensea-in-daily-nft-trading-volume-wednesday-nansen-shows/
https://www.latimes.com/business/technology/story/2022-01-26/jimmy-fallon-nft-ape-nbc
https://www.wsj.com/articles/celebrities-who-endorsed-crypto-nfts-land-in-legal-crosshairs-after-investor-losses-11675097150
https://www.lofficielusa.com/pop-culture/celebrities-on-the-crypto-art-craze
https://www.coindesk.com/consensus-magazine/2023/07/05/the-broke-ape-yacht-crash-lessons-for-justin-bieber-and-other-nft-collectors/
https://www.bloomberg.com/news/articles/2023-09-01/nft-hype-fades-in-crypto-market-as-sales-volume-plunges#xj4y7vzkg
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vowing boycotts, and generally making a scene.”!” The Bloomberg article also noted that
“NFTs are inherently vehicles for financial speculation, and gamers worry that layering
them into a fantasy world will suck out the fun.”

3. LEGAL AND REGULATORY ISSUES ASSOCIATED WITH NFTS

3.01 NFTs and the ownership they are supposed to represent in the digital world present legal
challenges and cause confusion. Data stored on a blockchain is simply computer code. For
the Bitcoin blockchain, the data stored represents the history of every Bitcoin transaction.
NFTs are also computer code, i.e., they are not digital art. Each NFT is assigned a unique
identifier directly linked to one blockchain address and the owner of each NFT is simply
the blockchain address where each NFT resides.

3.02 Because an NFT is only a token on a blockchain that links to an underlying asset, the
owner or possessor of the NFT does not automatically have intellectual property rights in
the underlying asset.'® Without the necessary rights to sell the underlying asset, anyone
minting or more accurately, creating, NFTs may face infringement complaints from the
copyright owner. Many companies in the NFT business are aware of the legal perils and
are taking steps to address issues related to intellectual property rights.!”

3.03 As has been publicized by technologists and in the popular press: “With NFTs, the thing
you've bought does not tend to give you ownership of the underlying item (image, game
asset, etc.) in any way you would normally transfer physical or digital art.”?’ Rather,
NFT’s contains links to an asset hosted elsewhere and they do not convey ownership of
the copyright, storage, or usage rights to the asset itself. As explained by software
programmer Molly White, when someone buys an NFT, “[t]hey've paid to have their
wallet address etched into a database alongside a pointer to something.”?!

3.04 Because it is technically possible for anyone to make an NFT of any image even if he or
she doesn’t own the copyright for the image, there have been numerous instances of
“counterfeit” NFTs trading on secondary platforms like OpenSea. In December 2022,
researchers from the online art community, DevianArt, found approximately 25,000 digital
images that had been turned into NFTs and sold without the permission of the original
artists.?

3.05 NFTs will also be essential for digital ownership in the metaverse (persistent virtual worlds

17 https://www.bloomberg.com/news/features/2022-10-17/how-gamers-beat-nfts#xjdy7vzkg

18 Archer, Christopher C. and Anastasia Dergacheva. “NFTs: Key Considerations for Rights Clearance.” Morgan Lewis,
10 Feb. 2022, https://www.morganlewis.com/blogs/sourcingatmorganlewis/2022/02/nfts-key-considerations-for-rights-
clearance. And

19 “Yuga Labs acquires CryptoPunks and Meebits and gives commercial rights to the community.” Yuga Labs, 11 Mar.
2022,

https://mirror.xyz/0xEc9f53fA69682833FBd760C104B5D61aE29221 E0/Km81y6Mc305LzS0wnrghVIVOHnZgl.Od4
wsnfcGw3_21.

20 NFTs Don’t Work the Way You Might Think They Do | WIRED

2 NFTs Don’t Work the Way You Might Think They Do | WIRED

22 OpenSea’s NFT Free-for-All - WSJ



https://archive.ph/o/gKpgk/https:/www.bloomberg.com/opinion/articles/2022-07-08/crypto-crash-comes-at-an-opportune-moment
https://www.morganlewis.com/blogs/sourcingatmorganlewis/2022/02/nfts-key-considerations-for-rights-clearance
https://www.morganlewis.com/blogs/sourcingatmorganlewis/2022/02/nfts-key-considerations-for-rights-clearance
https://www.wired.com/story/nfts-dont-work-the-way-you-think-they-do/#:%7E:text=As%20software%20engineer%20Molly%20White,to%20an%20asset%20hosted%20elsewhere.
https://www.wired.com/story/nfts-dont-work-the-way-you-think-they-do/
https://www.wsj.com/articles/openseas-nft-free-for-all-11644642042?mod=article_inline
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that continue to exist even when you’re not playing).>*> When an “asset” — real estate,
clothing, etc. — is purchased in the metaverse, the transaction is recorded on a blockchain
and the purchaser is assigned an NFT that represents ownership of the digital asset. But to
access and utilize the digital asset in a given metaverse, the NFT owner must agree to the
terms of service of the metaverse platform, which permits the platform to delete or give
away the digital asset by delinking it from the original NFT identification code. In other
words, “even though you may own the NFT that came with your digital purchase, you do
not legally own or possess the digital assets themselves”.>* Moreover, many metaverse
platforms reserve the right to amend their terms of service with little notice to the owner.
Therefore, “ownership” of digital assets via NFTs in the metaverse can be illusory.

3.06 In June, 2022, the U.S. Attorney’s Office for the Southern District of New York brought
charges in the first ever case of alleged insider trading in NFTs.? A former employee at
OpenSea traded NFTs that he allegedly knew would soon be featured on OpenSea’s
homepage, and thus appreciate in value.

3.07 Some NFTs could be considered “securities” subject to SEC regulations. Specifically, an
NFT could be classified as a security if it falls under the Supreme Court’s 1946 Howey Test,
which says that an investment contract exists when there is the investment of money in a
common enterprise with a reasonable expectation of profits to be derived from the efforts of
others.

3.08 In May, 2021, NBA Top Shot creator Dapper Labs was sued for allegedly selling its NFTs
as unregistered securities.?® NBA Top Shot is a basketball collectibles platform that allows
users to buy, sell, and trade video highlights, called Moments, as NFTs. At issue in the
lawsuit is whether the Top Shot NFT collectibles are investment contracts, and therefore
securities.

3.09 In February 2023, United States District Judge Victor Marrero, denied Dapper Labs’
motion to dismiss the amended complaint.?” As noted by Judge Marrero: “When a person
purchases a Moment, the owner does not acquire any rights to the basketball highlight
depicted by the NFT or the underlying artwork or other intellectual property, and thus does
not acquire any rights to exploit the highlight with the express permission of the NBA,
NBAPA, and Dapper Labs.”?8

3.10 Judge Marrero found “that Plaintiffs’ allegations render each consideration under Howey
facially plausible.” As to the first prong of Howey, both parties agreed that there was an
investment of money. For the second prong, common enterprise, the Court found that

23 Busch, Kristen E. “Non-Fungible Tokens (NFTs).” Congressional Research Service, 20 July 2022,
https://crsreports.congress.gov/product/pdf/R/R47189.

24 Marinotti, Jodo. “Can you truly own anything in the metaverse? A law professor explains how blockchains and NFTs
don’t protect virtual property.” The Conversation, 21 Apr. 2022, https://theconversation.com/can-you-truly-own-
anything-in-the-metaverse-a-law-professor-explains-how-blockchains-and-nfts-dont-protect-virtual-property-179067

% “Former Employee Of NFT Marketplace Charged In First Ever Digital Asset Insider Trading Scheme.” Department
of Justice, U.S. Attorney’s Office, Southern District of New York, 1 June 2022, https://www.justice.gov/usao-
sdny/pr/former-employee-nft-marketplace-charged-first-ever-digital-asset-insider-trading-scheme.

26 Crawley, Jamie. “Dapper Labs Sued on Allegations NBA Top Shot Moments Are Unregistered Securities.”
CoinDesk, 14 Sep. 2021, https://www.coindesk.com/markets/2021/05/14/dapper-labs-sued-on-allegations-nba-top-shot-
moments-are-unregistered-securities/.

27.2023.02.22 Dapper MTD Order.pdf (dropbox.com)

2 friel-v-dapper-labs-inc.pdf (skadden.com)



https://www.dropbox.com/s/680mk9o4gzgpqp8/2023.02.22%20Dapper%20MTD%20Order.pdf?dl=0
https://www.skadden.com/-/media/files/publications/2023/05/inside-the-courts/friel-v-dapper-labs-inc.pdf
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Plaintiffs adequately allege horizontal commonality. For the final Howey prong, “a
reasonable expectation of profits to be derived from the entrepreneurial or managerial efforts
of others,” the Court found that “Defendants’ public statement and marketing materials
objectively led purchasers to expect profits.”

4. SEC NFT ENFORCEMENT ACTION

4.01 On August 28, 2023, the Securities and Exchange Commission charged, and subsequently
settled with, Impact Theory, for conducting an unregistered offering of securities in the
form of NFTs.?’ The SEC alleged that the three tiers of NFTs offered and sold by the
company, known as KeyNFTs, were unregistered investment contracts, per Howey.
KeyNFTs bear similarities to Astrals, as I will detail below.

4.02 Like Astrals, Impact Theory used the NFT offering proceeds for “development,” “bringing
on more team,” and “creating more projects.” And like Astrals, the company communicated
extensively via Discord to promote their NFTs: “In advance of the Offering, Impact Theory
hosted several live speaking events on Discord (a voice, video, and text communication
service), posted recordings of those events on the company’s Discord channels for the
public to view.”

4.03 The SEC also relied on statements made by KeyNFT investors on the company’s discord
channel to demonstrate that purchasers expected a return on their investment: “Given these
statements, numerous prospective and actual purchasers of KeyNFTs stated on Impact
Theory’s Discord channels that they viewed KeyNFTs as investments into the company and
understood Impact Theory’s statements to mean that the company’s development of its
projects could translate to appreciation of the KeyNFTs’ value over time.”

4.04 As with Astrals, KeyNFTs could be traded on secondary trading platforms and the company
promoted this fact. Therefore, investors could realize their profit from selling their NFTs on
the secondary market.

4.05 Numerous statements made by ImpactTheory executives on Discord, social media, and
other online channels clearly led KeyNFTs investors to expect a profit. These include:
e "[IJmagine that you could’ve gotten in on Disney when they were doing Steamboat
Willie"
e “Ifyou’re paying 1.5 [ETH], you’re going to get some massive amount more than
that.”

4.06 Statements made by Impact Theory clearly suggest that that the efforts of the company, its
employees, and executives would result in profit for KeyNFT investors. These statements
include:

e “Sono one is going to walk away saying, ‘Oh man, I don’t think I got value here.’
I’m freakishly bullish on that. I will do whatever it takes to make sure that that is
true.””

e “And for somebody like me who’s trying to build the next Disney, what you need is a
thriving community. And so we saw this as a tremendous way for our community to
capture tremendous value from the things that we’re building.””

o “Now as we’re building out this IP, imagine that you could’ve gotten in on Disney

29 Impact Theory, LLC (sec.gov)



https://urldefense.com/v3/__https:/substack.com/redirect/4d699243-29b2-46c1-9240-9dad57a21401?j=eyJ1IjoiMXBiMWN2In0.AwZGpCCUxHxgdr6nuRwStupokFzr2aZCOP3ZNRNhltU__;!!OToaGQ!rgLGdzfWW0UWjLepi9w2dkjslvwE8zaU6-CfMyv4yR51IxELiUVKneI59II8EP1SrY2BCMEyZU5M0wOTh75AA2DzMk7MAGs$
https://urldefense.com/v3/__https:/substack.com/redirect/4d699243-29b2-46c1-9240-9dad57a21401?j=eyJ1IjoiMXBiMWN2In0.AwZGpCCUxHxgdr6nuRwStupokFzr2aZCOP3ZNRNhltU__;!!OToaGQ!rgLGdzfWW0UWjLepi9w2dkjslvwE8zaU6-CfMyv4yR51IxELiUVKneI59II8EP1SrY2BCMEyZU5M0wOTh75AA2DzMk7MAGs$
https://www.sec.gov/files/litigation/admin/2023/33-11226.pdf
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when they were doing Steamboat Willie.”

e “But yeah, I will make sure that we do something that by any reasonable standard,
people got a crushing, hilarious amount of value.”

e The reason that we’re only selling on the next 18-to-24 month hype is [ want you
guys to be able to capture 90 percent of the economic value of all the big things that
we will do in the coming years beyond that.

e “We’re going to be investing that money into development, into bringing on more
team, creating more projects, making sure that we’re delivering just an obscene
amount of value.

4.07 The SEC’s order also includes statements from prospective and actual purchasers of
KeyNFTs made on Impact Theory’s Discord channels that demonstrate purchasers expected
to receive profits on their KeyNFTs. These include:

e "This is like being offered to invest in a booming company when they’re Series A."

“Its like investing 10k with a 300k upside, for a small risk.”

e “Everyone here is an early adopter! Buying a founders key is Like investing in
Disney, Call of Duty, and YouTube all at once.”

e “[TJhere is at this point in time no investment that has such an amazing Risk to
Reward Ratio. You are not investing in some key or PNG, you are investing in [the
Impact Theory] team and regarding this is an opportunity that has never been there its
like handing 20$ to Mark Zuckerberg in his dorm room.”

4.08 Given the facts and circumstances around the promotion and initial and secondary sales of
KeyNFTs, the SEC found that KeyNFTs are unregistered investment contracts.

5. BASED ON THE FACTS OF THIS CASE, ASTRALS NFTS ARE UNREGISTERED
INVESTMENT CONTRACTS

5.01 My expert opinion that Astrals are unregistered investment contracts is principally based on
information provided by Astrals, LLC in the ASTRALS Whitepaper.** My conclusion is
reinforced by Discord and social media messages made by individuals, including Shaquile
O’Neal, that were affiliated with the Astrals project, and which are detailed in the amended
complaint (TAC).

5.02 A whitepaper is a common document in the cryptocurrency industry. Whitepapers are
released by crypto project developers to explain the technology and purpose of the project
they are undertaking. Whitepapers are not legal documents; in fact, the Astrals whitepaper
begins with the following disclaimer: “THIS WHITEPAPER IS IN v0.1. OUR LAWYERS
ARE STILL ENSURING THAT THE CONTENTS IN THIS DOCUMENT ARE
COMPLIANT, WHICH MEANS THAT ANYTHING AND EVERYTHING IN THIS
DOCUMENT IS SUBJECT TO SIGNIFICANT CHANGES UNTIL v1.0.”

5.03 Purchasing Astrals required an investment of money, satisfying the first prong of the
Howey test. According to the SEC’s “Framework for “Investment Contract” Analysis of
Digital Assets” (Framework) published in 2019, the investment does not need to come in the
form of fiat currency: “The first prong of the Howey test is typically satisfied in an offer and
sale of a digital asset because the digital asset is purchased or otherwise acquired in

30 Terms and Conditions - ASTRALS Whitepaper v0.1 (gitbook.io)
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exchange for value, whether in the form of real (or fiat) currency, another digital asset, or
other type of consideration.”*! Thus, Plaintiffs’ purchase of Astrals with the Solana (SOL)
cryptocurrency still represents an investment of money. Numerous courts have also
recognized that the use of cryptocurrency to purchase crypto-asset securities represents an
investment of money under the Howey framework.

5.04 Several defendants in cryptocurrency-related enforcement actions and private lawsuits have
argued that an “investment of money” is different from “merely payment of money”—that
is, Howey requires not just payment of money but an intent to invest that money. Courts
have rejected this argument. Judge Analisa Torres of the United States District Court for the
Southern District of New York, in her ruling on cross-motions for summary judgment filed
by the SEC and Ripple in relation to ongoing litigation that dates back to December 2020,
rejected the distinction between an “investment” of money and “payment” of money under
the Howey framework. Judge Torres noted that “[t]he proper inquiry is whether the
Institutional Buyers “provide[d] the capital,” Howey, 328 U.S. at 300, “put up their money,”
Glen-Arden, 493 F.2d at 1034, or “provide[d]” cash, Telegram, 448 F. Supp. 3d at 368—
69.732

5.05 In order to satisfy the "common enterprise" aspect of the Howey test, federal courts require
that there be either "horizontal commonality" or "vertical commonality." See Revak v. SEC
Realty Corp., 18 F.3d. 81, 87-88 (2d Cir. 1994) (discussing horizontal commonality as "the
tying of each individual investor's fortunes to the fortunes of the other investors by the
pooling of assets, usually combined with the pro-rata distribution of profits" and two
variants of vertical commonality, which focus "on the relationship between the promoter
and the body of investors"). In footnote 11 in the SEC’s Framework, the SEC notes that
“Based on our experiences to date, investments in digital assets have constituted investments
in a common enterprise because the fortunes of digital asset purchasers have been linked to
each other or to the success of the promoter's efforts.”>?

5.06 Astrals has both ‘horizontal commonality’ and ‘vertical commonality.’

5.07 Horizontal commonality exists where (1) a sharing or pooling of the funds of investors and
(2) that “the fortunes of each investor in a pool of investors” are tied to one another and to
the “success of the overall venture.” See Revak v. SEC Realty Corp., 18 F.3d 81, 87 (2d Cir.
1994). Pooling occurs when the funds received by the promoter or issuer through an
offering are reinvested into the business.

5.08 The proceeds received by Astrals LLC through the sale of Astrals were reinvested in the
business. This fact was acknowledged, or implied, multiple times in the Astrals whitepaper.
One particular sentence from the whitepaper demonstrates that proceeds from Astrals sales
were pooled and reinvested into the business: “To build the ASTRALS metaverse, initial
fundraising will be done through selling our 10,000 ASTRALS NFTs as well as our DAO
token, $GLXY, in private sales and a public IDO.”3*

5.09 The whitepaper goes on to detail exactly how the sale proceeds will be used: “Our 10,000
ASTRALS NFTs will be sold at a fixed price of 2 $SOL, of which 30% will be allocated to

31 https://www.sec.gov/corpfin/framework-investment-contract-analysis-digital-assets
32 SEC vs Ripple 7-13-23.pdf (uscourts.gov)

3 SEC.gov | Framework for “Investment Contract” Analysis of Digital Assets

34 Metaverse - ASTRALS Whitepaper v0.1 (gitbook.io)
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the ASTRALS’ Galaxy Treasury, 30% to our team and 5% to our developers, 30% to the

artist, 2.5% to the SSHARD-USDC liquidity pool, and 2.5% to charity (will also be in the
Treasury to begin with).” It then states: “This split fairly compensates the team and artist,

who are committed to this project for the long-term, while also reflecting that we consider
the DAO and Treasury to be just as equal as the contributions that have been made by our
team and our artist for the success of the ASTRALS roadmap.”

5.10 The re-investment of Astrals sale proceeds back into the business was intended to increase
the value of the Astrals sold. The pooling of Astrals sale proceeds, in the words of the Revak
Court, “tie[] the fortunes of each investor in a pool of investors to the success of the overall
venture.” 18 F.3d at 87 (quoting Hart v. Pulte Homes of Mich. Corp., 735 F.2d 1001, 1005
(6th Cir. 1984)). Therefore, the fortunes of each Astrals investor are tied to each other and
the success of the overall venture.

5.11 Vertical commonality is also present in Astrals because the Astrals Treasury would receive
25% of the royalties of secondary Astrals sales, “as well as any deals that are brokered by
ASTRALS, LLC to license and all any intellectual property that belongs to ASTRALS, LLC
for deals that include but are not limited to game development, movie production, and
fashion items.” Thus, it is clear that if the value of Astrals increased, so to would the
fortunes of Astrals LLC.?*

5.12 As noted by the SEC in their Framework, “the main issue in analyzing a digital asset under
the Howey test is whether a purchaser has a reasonable expectation of profits (or other
financial returns) derived from the efforts of others.” Determining whether this prong of
Howey is met requires an assessment of the "economic reality"3® of the transaction and
"what character the instrument is given in commerce by the terms of the offer, the plan of
distribution, and the economic inducements held out to the prospect."?’

5.13 The SEC’s Framework lists a number of factors that may indicate a reasonable expectation
of profit, as well as factors that suggest this expectation can only be fulfilled through the
efforts of others. Looking at the facts and circumstances surrounding Astrals, it is
indisputable that investors in Astrals were expecting to profit from their purchase and that
this profit would be “derived from the entrepreneurial or managerial efforts of others.”
Forman, 421 53 U.S. at 852.

5.14 The whitepaper, public statements, and marketing materials made or created by Astrals LLC
and its executives and affiliates led Astrals purchasers, in any objective reality, to expect
profits.

5.15 The whitepaper literally states that demand for Astrals will be high: “With the backers that
we have, we expect that our project will be among some of the highest sought-after on the
market.”*® The whitepaper also gives an explicit expectation for Astrals trading volume of
200,000 SOL.*° This assertion would reasonably lead prospective Astrals purchasers to

35 Treasury - ASTRALS Whitepaper v0.1 (gitbook.io)

36 Howey, 328 U.S. at 298. See also Tcherepnin, 389 U.S. at 336 ("in searching for the meaning and scope
of the word 'security' in the [Acts], form should be disregarded for substance and the emphasis should be on
economic reality.")

37 Joiner, 320 U.S. at 352-53.

38 https://melon-lee.gitbook.io/astrals/who-are-the-astrals/treasury

¥ 1d.
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expect the price of Astrals NFTs to go up due to high demand and trading volume.

5.16 The whitepaper asserts that there are two pillars to Astrals: A) a decentralized autonomous
organization (DAO) for incubating innovative projects and B) a story-driven, play-to-earn
role-playing game.

5.17 Astrals were purchased with the cryptocurrency SOL, which runs on the Solana blockchain.
The SEC alleges SOL is a security in its lawsuits against Coinbase*’ and Binance*! for
operating an unregistered securities exchange, broker, and clearing agency. The SOL
proceeds from the initial Astrals sale went to the “treasury” of a decentralized autonomous
organization” (DAO) that according to the Whitepaper, will be used for “incubating
innovative projects.” The SGLXY token is the so-called “governance token” of the DAO.
As I detail below, SGLXY is also an unregistered investment contract. According to the
whitepaper, “staking your Astral NFTs enables you to mine $GLXY, the governance token
that will govern the Galaxy Treasury via a decentralized autonomous organization (DAQO)
platform on our website.”*? The Galaxy DAO, in turn, “will allow the community to invest
in innovations, projects, and individuals who can push the boundaries of what blockchain
technology is capable of.”

5.18 The Galaxy DAO is a quasi-venture capital fund, whereby $GLXY token holders get to vote
on which projects they want to fund. If these projects generate a profit, that profit would be
distributed back to the DAO and then $SGLXY token holders. This arrangement is nearly
identical to a different project called THE DAO, whose governance token the SEC found to
be an unregistered investment contract in 2017 in the landmark Report of Investigation
Pursuant to Section 21(a) of the Securities Exchange Act of 1934: The DAO (Exchange Act
Rel. No. 81207) (July 25, 2017) ("The DAO Report").*

5.19 Given the above facts, prospective Astrals holders were led to believe that they could
generate profit by staking their Astrals and then participating in the Galaxy DAO. In
addition, according to the whitepaper, the more Astrals an investor staked, the more
influence they could have in the Galaxy DAO. Stated differently, the more Astrals you
staked, the greater your “Reputation Score”, and those with higher Reputation Scores were
more likely to be voted as DAO community leaders that were the ones who would “endorse
a proposal for a proposal to move to the voting stage.”

5.20 The other significant aspect that led Astrals holders to expect profit from the efforts of the
company and its affiliates is the “play-to-earn” game (the “game”), which is one part of
what the company called the “Metaverse.” The company planned on utilizing the proceeds
from the initial Astrals sales to build the game, which would utilize the Astrals IP controlled
by the company. The Whitepaper notes that “ASTRALS holders will be airdropped a free
NFT for the play-to-earn game.”

5.21 Thus, Astrals holders expected profit from the company’s efforts in building out a video
game that they would be allowed to play, and once they start playing, they could earn
additional rewards based upon their performance. The whitepaper notes that “completing
quests [in the game] for the first time will allow you to earn SSHARD.”

40 Coinbase, Inc. and Coinbase Global, Inc. (sec.gov)

41 comp-pr2023-101.pdf (sec.gov)

42 NFTs - ASTRALS Whitepaper v0.1 (gitbook.io)

43 Report of Investigation Pursuant to Section 21(a) of the Securities Exchange Act of 1934: The DAO
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5.22 Once the company used Astrals sale proceeds to build the game, more people would want to
play the game, which would drive up demand, and prices, for Astrals. There was hoped for
inertia that would drive the price higher and higher.

5.23 Prospective Astrals holders were also led to expect profit by having the ability to sell their
Astrals on the “Magic Eden” marketplace. The whitepaper states that “ASTRALS will be
listed on Magic Eden, which is your official marketplace for ASTRALS NFTs.” Note that
the SEC’s Framework states that one characteristic indicative of an expectation of profit is if
“the digital asset is transferable or traded on or through a secondary market or platform, or is
expected to be in the future.”

5.24 Mr. O’Neal’s own statements on social media also led Astrals purchasers to expect profit. In
one video, he claimed that the Astrals team would not stop until the price of Astrals NFTs
reached thirty $SOL, and urged investors to “[hJop on the wave before its [sic] too late.”**

5.25 The Astrals whitepaper also explicitly held out the potential for prospective Astrals holders
to profit off their NFTs through merchandising agreements: “With this NFT, they can show
it off, use it as their pfp, and even merchandise it up to $100,000 through the sale of physical
merchandise or using their full ASTRALS NFT in a piece of art that they create.”* In fact,
the whitepaper discusses the potential to “merchandise” Astrals NFTs multiple times:
“Other than that, holders can create whatever merchandise they would like up to $100,000
USD and should they approach that number or expect to go beyond it please reach out to the
team and we’ll discuss a licensing deal for anything beyond that amount.”

5.26 Astrals holders could only realize profits from the efforts of Astrals LLC and its executives
and affiliates. Before I demonstrate this, we must refute the argument that Astrals are
nothing more than “collectible, video-game avatars,” that were marketed to gamers and
intended to be used in the metaverse.

5.27 This argument ignores the technical reality of NFTs and the economic relationship between
Astrals NFTs and the broader Astrals project, as purported to be implemented by Astrals
LLC.

5.28 Ownership of Astrals was recorded on the Solana blockchain, which is not operated by
Astrals LLC. Astrals LLC misled purchases to believe that they owned a piece of unique
digital artwork produced by a famous artist. That is simply not true, or could it ever be so.
As noted, “[w]ith NFTs, the thing you've bought does not tend to give you ownership of
the underlying item.”*® So it is with Astrals.

5.29 The Terms and Conditions section of the whitepaper states: “The team at ASTRALS, LLC
(Nevada, USA) will be the legal entity that represents the ASTRALS’ Galaxy DAO in the
real world, and it owns the name and Intellectual Property involved in the ASTRALS NFT
Project (‘“ASTRALS”). All rights that are not specifically granted to the users and owners of
ASTRALS below are reserved by ASTRALS, LLC. This includes but is not limited to the
intellectual property rights surrounding the images, names, logos, 3D layer files, trademarks,

# https://twitter.com/BuffbabyG/status/1503633086323601413 (accessed Sept. 1, 2023).
4 Terms and Conditions - ASTRALS Whitepaper v0.1 (gitbook.io)
4 NFTs Don’t Work the Way You Might Think They Do | WIRED
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the website, the ability to mint 3D or other versions of ASTRALS, the look and feel of the
user interface, the smart contract code, or anything else not specifically granted by any
following licenses.”

5.30 Astrals LLC retained the intellectual property to the digital images associated with the
Astrals NFTs sold in primary and secondary markets. The company notes that “[a]ll Astrals
will be viewable using our specially made 3D viewer and customizable with NFT weapons,
armor, and accessories that can be bought and sold on our marketplace.” Therefore, the only
way for Astrals NFT purchasers to know the image associated with their blockchain address
is through the “3D viewer” built and maintained by Astrals LLC.

5.31 Anyone could go online and view the associated image and make a copy of it for their own
viewing pleasure. There have also been countless examples of NFT “owners” who have lost
access to their NFT because the server hosting the actual digital artwork is no longer in
operation for whatever reason.*’

5.32 Astrals was a scheme orchestrated and run by Astrals LLC and its affiliates, whose efforts
were essential to not just the success of the NFTs, but to whether or not the NFTs existed in
the form that purchasers were deceived into thinking. Each Astral would not exist in the
form represented by the company and expected by buyers without Astrals maintaining the
servers where the underlying images are stored, and the company controls the IP associated
with these images.

5.33 Astrals holders were misled to expect profit by participating in the Galaxy DAO. The
Whitepaper states that the DAO platform exists “on our website” which implies that the
company maintains the DAO and is responsible for running it.

5.34 Astrals developers were also essential to building the play-to-earn video game that would
allow Astrals holders to generate a profit. The company planned on utilizing the proceeds
from the initial Astrals sales to build the game, which would utilize the Astrals IP controlled
by the company. The Whitepaper notes that “ASTRALS holders will be airdropped a free
NFT for the play-to-earn game.” Buyers would still be able to play the game by purchasing
a game NFT. Thus, Astrals holders expected profit from the company’s efforts in building
out a video game that they would be allowed to play, and once they started playing, they
could earn additional rewards based upon their performance.

5.35 The whitepaper also includes references that would lead prospective Astrals purchasers to
believe that the efforts of Astrals LLC and its employees and affiliates would allow them to
profit off their Astrals. They include the following:

e ASTRALS, LLC hopes to put out more content and create things in the future that
holders can all be proud of and have outlined many of our intentions as such.

e We are partnered with Solana Labs for the development of our DAO and minting
website and with MEKKA FROGGO to build our next-gen staking platform for the
distribution of our governance token, $GLXY.

e All Astrals will be viewable using our specially made 3D viewer and customizable
with NFT weapons, armor, and accessories that can be bought and sold on our
marketplace. These features will allow owners to personalize their Astral to their

47 What Happens to Digital Art If the Servers That Host It Shut Down (businessinsider.com)
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heart’s content.

e This funding will help us to create even more amazing art and lore that will become
canonical to the ASTRALS brand

e The funding will also help us with the development of a browser-based play-to-earn
game that will be playable by Q3/Q4 2022, which will be the first step towards
building a triple A game.

e Developing this game allows us to build artistic and lore-based assets that can be
used in the eventual creation of a triple A game, so that we can continue to build IP
for ASTRALS and create value for the Treasury. These assets will be used in the
game with the intention to modify and reuse them for future game development
(emphasis in the original).

e We will then propose a large-scale operation for the development of a metaverse
triple A game that utilizes the ASTRALS IP (art, lore, brand) in return for an
allocation of revenue from the sales of the game. Asset sales will be done in stages
over the course of the game’s development in order to fund production.

5.36 The record demonstrates that the efforts of Astrals LLC and its employees were essential to
building the Galaxy DAO and the play-to-earn video game, which were the two principal
methods through which Astrals holders could realize a profit. This assessment is
independent of the type of blockchain used to “host” the Astrals NFTs and who built, or
controlled, that blockchain.

5.37 In his decision to deny Dapper Lab’s motion to dismiss, Judge Marrero relied on the fact
that Dapper Labs created its own blockchain, called Flow, as evidence that Howey s “efforts
of others prong is satisfied.” This is because NBA Top Shot, and Moments NFTs, were built
on top of the Flow blockchain. Thus, according to Judge Marrero, “[t]he interplay among
Flow [token], the Flow Blockchain, and Moments is necessary to the totality of the scheme
at issue.”

5.38 The Astrals defendants may attempt to point to the fact that Astrals NFTs are recorded on
the Solana blockchain, which they do not control, as evidence for why this case is
sufficiently different from Dapper Labs to render any comparison between the two
irrelevant. However, this distinction has no bearing on Astrals status as investment contract.

5.39 Development and maintenance of a private blockchain is not the sole factor in determining
whether the “efforts of others” prong is satisfied in cryptocurrency and NFT cases. No court
has made this assertion, including Judge Marrero. Rather, Judge Marrero relied upon the
“economic realities and technological interplay” between the Flow blockchain, Flow token,
and Moments as sufficient proof that Dapper Lab’s efforts were essential to Moments’
value. Thus, Judge Marrero did not need to thoroughly examine other aspects of Moments’
economic realities to find the presence of Dapper Lab’s essential managerial efforts,
although he does reference some of these efforts.

5.40 As I have detailed above, Astrals LLC made numerous representations, via the whitepaper,
to potential Astrals NFTs investors about how the company would build various products
and services that would imbue Astrals NFTs with value. Without these essential efforts,
Astrals NFTs would be nothing more than an entry on a blockchain, which is simply a
distributed database. There is no reason to think that data on a blockchain has any more
value than a number entered into an Excel spreadsheet.
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5.41 In sum, if Astrals LLC and its employees and affiliates did nothing and ceased working on
the project, the value of Astrals would plummet. That is exactly what happened.

6. OVERVIEW OF GOVERNANCE TOKENS

6.01 SGLXY is the so-called “governance token” associated with the Astrals ecosystem. GLXY
is also the ticker symbol for Galaxy Digital Holdings Ltd, a prominent, and publicly traded,
digital asset and blockchain company. Galaxy Digital Holdings has no affiliation or
relationship with Astrals LLC or the Astrals project.

6.02 A governance token is a type of cryptocurrency that gives holders the right to participate in
the decision-making processes of a blockchain-based organization or network. These tokens
allow holders to vote on various proposals and changes to the network, such as updates to
the protocol or the allocation of funds.

6.03 Each project’s governance token is different. It is important to note that:
e (Governance tokens do not result in unilateral control. Governance tokens can only
influence select parameters that were coded-in to the project at the beginning.
e Each project will have a different definition of ownership and governance, and will decide
for itself what parameters are eligible to be changed, and how changes are approved.

6.04 Governance tokens are typically affiliated with decentralized autonomous organizations
(DAOs). A DAO is a digital-first entity that shares similarities with a traditional company
structure but comes with additional features, such as the automatic enforcement of operating
rules via smart contracts (computer programs stored on a blockchain that run when
predetermined conditions are met).

6.05 In their purest form, DAOs operate as collectives in which members make decisions
democratically and no single person exerts control. DAOs are the governance mechanism
used by most decentralized finance (DeFi) applications. DeFi is an umbrella term for a
variety of financial applications in cryptocurrency or blockchain geared toward disrupting
financial intermediaries.

6.06 Many DeFi projects are not as decentralized as their backers represent them to be. In an
August, 2021 interview with The Wall Street Journal, SEC Chairman Gary Gensler said
some DeFi projects “have features that make them look like the types of entities the SEC
oversees.”*® Chair Gensler went on to say “that projects that reward participants with
valuable digital tokens or similar incentives could cross a line into activity that should be
regulated, no matter how “decentralized” they say they are.” According to Chair Gensler,
“[t]here’s still a core group of folks that are not only writing the software, like the open
source software, but they often have governance and fees... “[t]here’s some incentive
structure for those promoters and sponsors in the middle of this.”

6.07 The SEC has interpreted governance tokens to be unregistered securities on several
occasions. In 2017, the SEC released a Report of Investigation that found tokens offered and
sold by a "virtual" organization known as "The DAO" were securities and therefore subject
to the federal securities laws.*” The SEC declined to bring charges in this instance because

8 https://www.wsj.com/articles/cryptos-defi-projects-arent-immune-to-regulation-secs-gensler-says-11629365401
4 https://www.sec.gov/news/press-release/2017-131
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The DAO had ceased operating after it was hacked and as much as $60 million worth of
ETH that had been submitted by would-be DAO participants was stolen.

6.08 While The DAO’s developers did not refer to the DAO Token as a governance token, it
functioned exactly as such. The DAO was to be “decentralized” in that it would allow for
voting by investors holding DAO Tokens.

6.09 Using the Howey framework, the SEC found that DAO Tokens were unregistered
investment contracts. The Report of Investigation summarizes DAO Tokens thusly:

“The DAO was created by Slock.it and Slock.it’s co-founders, with the objective of operating
as a for-profit entity that would create and hold a corpus of assets through the sale of DAO
Tokens to investors, which assets would then be used to fund “projects.” The holders of
DAO Tokens stood to share in the anticipated earnings from these projects as a return on
their investment in DAO Tokens. In addition, DAO Token holders could monetize their
investments in DAO Tokens by re-selling DAO Tokens on a number of web-based platforms
(“Platforms™) that supported secondary trading in the DAO Tokens.”

6.10 The SGLXY token bears a striking resembles to the DAO Token and is therefore an
unregistered security.

6.11 In January 2023, the SEC alleged that MNGO, the native governance token of Solana-based
decentralized crypto asset trading protocol Mango Markets, was an unregistered security.
The allegation was made in a civil enforcement action in federal district court against
Avraham Eisenberg in connection with an alleged market manipulation scheme involving
MNGO and Mango Markets.>® The SEC complaint asserted that MNGO is an investment
contract because, according to the complaint, each element of the Howey test is satisfied.

7. THE $GLXY TOKEN IS AN UNREGISTERED INVESTMENT CONTRACT

7.01 My assessment that the SGLXY token is an unregistered investment contract is based
principally on statements made by Astrals LLC in the whitepaper. This assessment is
reinforced by the Simple Agreement for Future Tokens (SAFT) contract executed by Brian
Bayati as “Managing Member” of Astrals LLC and Shaun Divecha.

7.02 First, just like the Astrals NFTs, an investment of money is made to acquire SGLXY.
According to the whitepaper, the Astrals NFTs and $GLXY token were to be sold at the
same time: “To build the ASTRALS metaverse, initial fundraising will be done through
selling our 10,000 ASTRALS NFTs as well as our DAO token, $GLXY, in private sales and
a public IDO.”!

7.03 The whitepaper provides additional information on the initial sale of $GLXY and how much
was expected to be raised:

“In order to build our treasury valuation, we will sell 16% of our total supply of SGLXY
tokens (48,000,000) to private investors at a 37.5% discount which will be vested linearly

50 United States Securities and Exchange Commission v. Avraham Eisenberg, Civil Action No. 1:23-cv-00503
(S.D.N.Y. Jan. 20, 2023) (the “Complaint™).
51 https://melon-lee.gitbook.io/astrals/who-are-the-astrals/metaverse
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over 18 months after an initial unlock of 3,000,000 tokens at launch. These sales will
generate $3,000,000 USD that we will be completely allocating to the treasury ($1.5M) as
well as to our $GLXY-USDC liquidity pool ($1.5M).”>?

7.04 Investors who purchased $GLXY tokens were investing in a common enterprise and
reasonably expected to earn profits through that enterprise when they sent funds to the
Galaxy DAO’s Solana blockchain address in exchange for SGLXY tokens. Per the above
excerpt on the initial sale of $GLXY, Astrals LLC retained 84% of the total supply of
$GLXY (they sold 16% to private investors). Therefore, there was vertical commonality
because the price of SGLXY was directly linked to the fortunes of Astrals LLC and outside
holders of $GLXY.

7.05 There was also horizontal commonality, because the whitepaper informed investors that the
Galaxy DAO was a for-profit entity whose objective was to fund projects in exchange for a
return on investment. Proceeds from the initial SGLXY sale were pooled and available to
the Galaxy DAO to fund projects. Depending on the terms of each particular project,
$GLXY token holders stood to share in potential profits from the projects. This structure is
nearly identical to THE DAO, which was the subject of the SEC’s 2017 report of
investigation.

7.06 The whitepaper contains multiple statements that would reasonably lead prospective
$GLXY investors to believe that their investment would generate a profit.

7.07 The whitepaper states that S§GLXY is “the governance token that will govern the Galaxy
Treasury via decentralized autonomous organization (DAO) platform on our website.”>?
According to the whitepaper, the Galaxy DAO “will allow the community to invest in
innovations, projects, and individuals who can push the boundaries of what blockchain
technology is capable of” (emphasis added).** The use of the word “invest” in the previous
sentence is evidence that participants in the Galaxy DAO should expect a profit (Merrian-
Webster’s definition of “invest” is “to commit (money) in order to earn a financial
return.”)>> The only way to participate in the Galaxy DAO is by holding $GLXY tokens.
Furthermore, the whitepaper states that “[v]otes will be weighed by the amount of $GLXY
tokens in the voter’s wallet.” This implies that the more $SGLXY an investor holds, the
greater their share of the profits should any of the projects the Galaxy DAO invests in
generate a profit.

7.08 SGLXY investors were also led to expect a profit because they would be able to sell their
$GLXY on a secondary market. The whitepaper notes that SGLXY will initially be sold “in
private sales and a public IDO.”* IDO stands for “initial dex offering” and it refers to a
situation where a project launches a token through a decentralized liquidity exchange.
Anyone would then be allowed to buy and sell $§GLXY on a decentralized exchange.

7.09 Any secondary sales of Astrals NFTs would generate royalties that would be deposited into
the Galaxy DAQ’s treasury for the benefit of $§GLXY token holders. In this way, the entire
Astrals ecosystem (the NFTs and $GLXY token) represent a “scheme” under the Howey
framework. Following Howey, an “investment contract” under federal securities law is any

52 https://melon-lee.gitbook.io/astrals/who-are-the-astrals/initial-funding
53 https://melon-lee.gitbook.io/astrals/who-are-the-astrals/nfts

54 1d

35 https://www.merriam-webster.com/dictionary/invest

56 https://melon-lee.gitbook.io/astrals/who-are-the-astrals/metaverse
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“contract, transaction, or scheme whereby a person [(1)] invests his money [(2)] in a
common enterprise and [(3)] is led to expect profits solely from the efforts of the promotor
or a third party.”

7.10 Despite Astrals LLC’s assertion that the $§GLXY token is part of a “decentralized”
organization, a cursory review of the whitepaper reveals that the efforts of Astrals LLC and
its development team are essential to realizing the profit potential of SGLXY.

7.11 The whitepaper states: “The team at ASTRALS, LLC (Nevada, USA) will be the legal
entity that represents the ASTRALS’ Galaxy DAO in the real world.”>” The whitepaper also
indicates that Astrals LLC will retain the rights to the “smart contract code.” This code is
what makes the Galaxy DAO run, and Astrals LLC’s retention of the rights to the code
implies that they have the ability to change the code at will, which could influence the price
of $GLXY.

7.12 In what can only be interpreted as an attempt to shield themselves from legal liability,
Astrals LLC, in the whitepaper’s terms and conditions section, includes two subsections
titled “No Guarantees or Future Promises” and “Not Intended as “Investments.” However,
under “No Guarantees or Future Promises,” Astrals LLC reveal just how essential their
efforts are to the entire enterprise: “They [buyers] agree that they are not relying on any
future commitments by ASTRALS, LLC beyond the community treasury of 6500 SOL and
1.5 million USDC, a staking platform for token distribution, and an online platform for the
DAO (assuming sell out and a successful private funding round) in participating in our NFT
launch.”8 Indeed, if Astrals LLC provided none of these functions, Astrals and the $GLXY
token would be worthless.

7.13 The whitepaper also notes that the company is working with third parties to build the Galaxy
DAO and the staking platform for the distribution of $GLXY tokens: “We are partnered
with Solana Labs for the development of our DAO and minting website and with MEKKA
FROGGO to build our next-gen staking platform for the distribution of our governance
token, SGLXY.” These products and services are essential to creating SGLXY and
maintaining its value.

7.14 The whitepaper states that the Galaxy DAO exists on the Astrals website, which is a
centralized website controlled by Astrals LLC: “Importantly, staking your Astral NFTs
enables you to mine SGLXY, the governance token that will govern the Galaxy Treasury via
a decentralized autonomous organization (DAO) platform on our website.” If Astrals LLC
were to shut down its website, the Galaxy DAO would no longer be accessible, and the
value of SGLXY tokens would decline to zero, the token’s current price.>

7.15 The Simple Agreement for Future Tokens (SAFT) contract executed by Brian Bayati as
“Managing Member” of Astrals LLC and Shaun Divecha also proves the existence of an
investment contract.

7.16 A SAFT is modeled from a Simple Agreement for Future Equity (SAFE) which was
launched by the startup accelerator Y Combinator in 2013 and has since become a common

57 https://melon-lee.gitbook.io/astrals/
58 https://melon-lee.gitbook.io/astrals/
39 https://coinmarketcap.com/currencies/galaxy-dao/
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way for early-stage companies to raise money from seed investors, in cases where the
company doesn’t yet have a formal valuation and doesn’t yet have shares to issue to the
investors. Basically, a SAFE is an agreement that the investor will pay money now and
receive shares of company stock in the future. With a SAFT, the agreement is for tokens
rather than company stock.

7.17 The SAFT was deliberately created to allow blockchain-based projects to avoid SEC
registration requirements. For this to happen, upon launch, the tokens need to be utility
tokens, meaning they can be used to operate on the network once it is functional. If the
token provides users with utility, the thinking goes, then they cannot be considered
securities. Thus, for a SAFT to pass regulatory muster, it must be an agreement for utility
tokens and not for securities tokens.

7.18 The creators of the SAFT, Protocol Labs and Cooley, said that the SAFT itself is an
investment contract that needs to be registered with the SEC or receive an exemption from
registration requirements.

7.19 The SAFT concept rests on shaky legal ground. In multiple crypto-related cases that pre-
date the Astrals project, the SEC has asserted, and courts have agreed, that sales of
contractual rights to acquire tokens on a when-issued basis should be integrated with later
sales of the tokens from a securities law perspective.

7.20 On September 30, 2020, in Securities and Exchange Commission v. Kik Interactive,
Inc. SDNY Judge Alvin Hellerstein ruled that Kik’s pre-sale of its new digital asset, the Kin
token, to private investors through SAFTs, coupled with the public distribution of this token
following the private sale, qualified as a single public distribution and an unregistered
security.

7.21 The Kik ruling came shortly after a similar ruling by the same court in SEC v. Telegram
Grp., 2020 WL 1430035 (SDNY Mar. 24, 2020). The court granted the SEC’s motion for a
preliminary injunction preventing blockchain developer Telegram Group and TON issuer
(collectively, Telegram) from selling its new cryptocurrency “Grams” to an initial group of
purchasers who later would resell them to others, in the absence of a registration statement.
The court concluded that that SAFT structure could not be viewed as two isolated phases but
rather should be viewed as a single integrated scheme to issue securities that will yield a
profit.

7.22 The Telegram and Kik rulings sent a stark warning to cryptocurrency issuers that they are
unlikely to be able to bypass securities regulations and requirements by relying on a two-
stage SAFT structure. Astrals LLC ignored this warning.

7.23 The SAFT executed between Astrals LLC and Mr. Divecha entitled Mr. Divecha to certain
units of the $GLXY token upon “network launch,” which is defined in the SAFT as when a
“a bona fide transaction or series of transactions, pursuant to which the Company will sell
the Tokens to the general public in a publicized product launch.” Mr. Divecha paid $25,000
in another cryptocurrency, USD Coin, for this right.

7.24 The first page of the agreement notes that “THE OFFER AND SALE OF THIS SECURITY

60 SAFT-Project-Whitepaper.pdf (saftproject.com)
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INSTRUMENT HAS NOT BEEN REGISTERED UNDER THE U.S. SECURITIES ACT
OF 1933, AS AMENDED (THE “SECURITIES ACT”), OR UNDER THE SECURITIES

LAWS OF CERTAIN STATES.”

7.25 The economic reality of the SAFT and $GLXY token closely resembles the Telegram and
Kik projects, whereby the courts found that the respective Kin and Grams tokens would be

investment contracts even after the underlying project becomes public.

7.26 As noted above, the Galaxy DAO would function like a digital venture capital fund. The
$GLXY token, which is needed to participate in the DAO, is an unregistered investment
contract. In other words, the $GLXY token is NOT a utility token. Thus, the SAFT executed

between Astrals LLC and Mr. Divecha is further evidence that the $GLXY token is an

unregistered investment contract.

8. CONCLUSION

8.01 Congress intentionally crafted our securities laws to be principles-based. In the seminal case
SEC v. Howey, the Supreme Court found that the term “investment contract:”

“[E]mbodies a flexible, rather than a static, principle, one that is capable of adaptation to
meet the countless and variable schemes devised by those who seek the use of the money of

others on the promise of profits. %!

8.02 The Supreme Court has subsequently been guided by the “fundamental purpose
undergirding the Securities Acts,” in which Congress “painted with a broad brush” in
recognition of the “virtually limitless scope of human ingenuity.” Reves v. Ernst & Young,

494 U.S. 56, 60-61 (1990).

8.03 Cryptocurrency and blockchain technology are simply the latest scheme deployed by those
seeking to profit from other people’s money.

8.04 As the Supreme Court has long made clear, courts deciding whether a given transaction or
scheme amounts to a “investment contract” under Howey must analyze the “substance” --
and not merely the “form” -- of the parties’ economic arrangement and decide if, under the
“totality of the circumstances,” that transaction or scheme meets the three requirements of
Howey. Tcherepnin v. Knight, 389 U.S. 332, 336 (1967); Glen-Arden Commodities, Inc. v.

Constantino, 493 F.2d 1027, 1034 (2d Cir. 1974).
8.05 As reiterated by the Supreme Court in Maine Bank v. Weaver, to determine the applicability

of the securities laws, a given transaction needs to be “evaluated on the basis of the content
of the instruments in question, the purposes intended to be served, and the factual setting as

a whole.” 445 U.S. 551, 560 n.11 (1982).
8.06 Despite whatever label the defendants in this case seek to apply to the Astrals NFT

collection or SGLXY token, the economic reality of the Astrals scheme is clear. Astrals
LLC sought to raise money from private and public investors on the promise that the

81 SECv. W.J. Howey Co., 328 U.S. 293 (1946).
62 Note that there are other statutory standards and legal tests beyond “Howey” that can be applied to determine whether

or not a given cryptocurrency is a security. I elaborate on some of these below.
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company would use this money to build a number of products and services that would
generate profits for the investors. Calling this investment a non-fungible token or
governance token does not mask the reality that the Astrals NFT collection and the $GLXY

token are unregistered securities.

Lee Reiners
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ONLINE

Fintech Law and Policy, available at https://www.coursera.org/learn/fintechlawandpolicy

DUKE UNIVERSITY

Climate Change and Financial Markets (Spring 2023)

Cybersecurity and Interdisciplinary Law (Spring 2023)

Financial Regulatory Policy (Fall 2022, Fall 2023)

Issues in Cryptocurrency Law and Policy (Fall 2021, Fall 2022)

The Financial Policy Response to Covid 19 (Fall 2020)

Fintech Law and Policy (Spring 2017, Fall 2017, Fall 2018, Fall 2019, Fall 2020)

FinTech Law and Policy, Master of Judicial Studies Program (Summer 2019, Summer 2022)

Big Bank Regulation (Guest Lecturer on Bank Capital and Lender of Last Resort), Fall 2017, Fall
2018, Fall 2019, Fall 2020, Fall 2021)

Introduction to Cyber Law and Policy (Guest Lecturer, Fall 2018, Fall 2019, Fall 2020, Fall 2021, Fall


https://sites.duke.edu/thefinregblog/2016/10/07/if-banks-sue-the-fed-over-stress-tests-would-they-win/
https://sites.duke.edu/thefinregblog/2016/10/05/effects-of-regulatory-reform-on-growth/
https://sites.duke.edu/thefinregblog/2019/04/24/high-frequency-trading-comes-to-cryptocurrency/
https://sites.duke.edu/thefinregblog/2019/04/24/high-frequency-trading-comes-to-cryptocurrency/
https://sites.duke.edu/thefinregblog/2019/04/24/high-frequency-trading-comes-to-cryptocurrency/
https://sites.duke.edu/thefinregblog/2017/12/05/why-a-cryptocurrency-market-bubble-is-a-good-thing/
https://sites.duke.edu/thefinregblog/2017/12/05/why-a-cryptocurrency-market-bubble-is-a-good-thing/
https://sites.duke.edu/thefinregblog/2017/11/22/the-case-for-a-cryptocurrency-market-bubble/
https://sites.duke.edu/thefinregblog/2017/11/22/the-case-for-a-cryptocurrency-market-bubble/
https://sites.duke.edu/thefinregblog/2016/12/05/federal-law-leaves-banks-shying-away-from-marijuana-businesses/
https://sites.duke.edu/thefinregblog/2016/12/05/federal-law-leaves-banks-shying-away-from-marijuana-businesses/
https://sites.duke.edu/thefinregblog/2016/11/23/how-wells-fargo-illustrates-the-failure-of-the-cfpb-class-action-waiver-rule/
https://sites.duke.edu/thefinregblog/2016/11/23/how-wells-fargo-illustrates-the-failure-of-the-cfpb-class-action-waiver-rule/
https://www.coursera.org/learn/fintechlawandpolicy
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2022, Fall 2023)

Financial Law and Regulation: Practitioner’s Perspective (Spring 2017, Spring 2018, Spring 2020,
Spring 2022)

Financial Policy Outcomes of the 2016 Elections (Fall 2016)

SAINT PETER’S UNIVERSITY MBA PROGRAM

Corporate Finance (Spring 2015)

Managerial Economics (Fall 2015, Spring 2016)

GOVERNMENT

U.S. House of Representatives Committee on Financial Services, Subcommittee on Digital Assets,
Financial Technology and Inclusion, “Coincidence or Coordinated? The Administration’s Attack on
the Digital Asset Ecosystem,” March 9, 2023, video available at
https://financialservices.house.gov/calendar/eventsingle.aspx?EventID=408628 (testimony begins at
56:50)

U.S. Senate Committee on Banking, Housing, and Urban Affairs, “Crypto Crash: Why Financial
System Safeguards are Needed for Digital Assets,” February 14, 2023, video available at
https://www.banking.senate.gov/hearings/crypto-crash-why-financial-system-safeguards-are-needed-
for-digital-assets (testimony begins at 32:00)

SELECTED PRESENTATIONS & WORKSHOPS

Host, “The FinReg Pod,” available at https://open.spotify.com/show/3jf8ee1 FBg8sAnAa9jdwRw

Co-Host with Jimmie Lenz, “Coffee & Crypto with Lee & Jimmie,” Duke Engineering FinTech
Program, available at https://open.spotify.com/show/0yxDPqe6ZNwMqG8BTOPwQt

Panelist, “Wanted: A Prudential Framework for Crypto-Assets,” TechReg360, May 10, 2023, available
at https://www.hkufintech.com/techreg360files

Panelist, “What is a Bank? ILCs, FinTechs, and True Lender, and Recent Bank Failures and
Regulatory Action,” University of North Carolina School of Law’s Center for Banking and Finance,
Banking Institute, March 30, 2023

Presenter, “Regulating Cryptocurrency in the U.S.: Easier Said than Done,” Asian Digital Finance
Forum & Awards, March 19, 2023

Panelist, “Technology Trends (including Al & Blockchain) & Privacy Law Impact,” University of
Ilinois Chicago 66th Annual Intellectual Property, Information & Privacy Law Conference, November
11,2022

Panelist, “Regulating the Offspring of Blockchain: Digital Currency, Tokens and Organisations,”
Monash University, October 26, 2022, available at https://www.youtube.com/watch?v=odcnnyuZVMc¢



https://financialservices.house.gov/calendar/eventsingle.aspx?EventID=408628
https://www.banking.senate.gov/hearings/crypto-crash-why-financial-system-safeguards-are-needed-for-digital-assets
https://www.banking.senate.gov/hearings/crypto-crash-why-financial-system-safeguards-are-needed-for-digital-assets
https://open.spotify.com/show/3jf8ee1FBg8sAnAa9jdwRw
https://open.spotify.com/show/0yxDPqe6ZNwMqG8BT0PwQt
https://www.hkufintech.com/techreg360files
https://www.youtube.com/watch?v=odcnnyuZVMc

Case 1:23-cv-21912-FAM Document 24-1 Entered on FLSD Docket 09/07/2023 Page 32 of 44

Panelist, “Digital asset regulation: The prudential perspective,” Brookings, October 20, 2022, available
at https://youtu.be/MBgjb_10ggM

Presenter, “The Rise and Implications of Digital Asset Markets,” Harvard Law School Executive
Education, the Program on International Financial Systems, and the Qatar Financial Centre Regulatory
Authority, October 18, 2022

Panelist, “The Robo Advisor — Reshaping Financial Advisory,” Chartered Institute for Securities &
Investment, October 4, 2022

Presenter, “"The History of Self-Certification and the Dangers of Including it in the Digital
Commodities Consumer Protection Act,” Rutgers Fintech and Blockchain Collaboratory, September
30,2022

Presenter, “Climate Change and Mortgage Finance: A Role for the GSEs,” Climate Adaptation Forum,
September 30, 2022

Presenter, “Fintech and the Pace of Adoption,” Agribank District Conference, September 13, 2022
Panelist, “A Holistic View of Blockchain: Understanding the Non-Financial Applications, and the
Latest Developments in Cryptocurrency,” National Association of Attorneys General 2022 Presidential
Summit, August 9, 2022

Presenter, “Cryptocurrency: The Future of Money or All Hype,” Seminars at Steamboat, July 25, 2022,
available at https://seminarsatsteamboat.org/lee-reiners/

Presenter, “Ransomware & Cryptocurrencies,” Duke University Cybersecurity Leadership Program,
June 13,
2022

Virtual Presentation, “What is Crypto and Why Should I Care?” Duke Provost’s Summer Academy
2022 Course on Science Policy, May 17, 2022

Panelist, “The Future of Money,” Research Triangle Area — Association of Corporate Counsel, Cary,
NC, May 4, 2022

Panelist, “Cryptocurrencies Regulations: Is the EU Lagging?” Human Technology Foundation,
Webcast, May 3, 2022, available at https:/www.youtube.com/watch?v=hXBPG4Qi7c0

Panelist, “Rethinking Student Learning and Engagement: Technology and Education,” Campus
Consortium’s EdTalk Webinar Series, April 27, 2022

Panelist, “Crypto Regulation & Enforcement: The Present & Future,” OffshoreAlert Miami 2022,
Miami, April 26, 2022

Virtual Presentation, “Cryptocurrency Regulations in the U.S.,” Travelers Legal Services Speaker
Series, April 26, 2022

AMA Interview, “Blockchain, Law, and Economics,” SciEcon-AMA, April 23, 2022, available at
https://medium.com/sciecon-ama/blockchain-law-and-economics-9d4bde730efd

Virtual Presentation, “Digital Assets: Crypto and CBDCs,” Virtual Training Program on Fintech and
Digital Assets for the ASEAN Capital Markets Forum, April 22, 2022

Panelist, “The Role of Crypto in Sanctions Against Russia,” Columbia Law School’s National Security


https://youtu.be/MBgjb_lOgqM
https://seminarsatsteamboat.org/lee-reiners/
https://www.youtube.com/watch?v=hXBPG4Qi7c0
https://medium.com/sciecon-ama/blockchain-law-and-economics-9d4bde730efd
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Law Society, Virtual, April 11, 2022

Panelist, “Crypto: The Wave of the Future of a Giant Ponzi Scheme,” Securities Docket Webcast,
March 10, 2022, available at https://www.securitiesdocket.com/webcasts/

Panelist, “Current National Security Challenges: Ransomware and Cryptocurrency,” Duke Law Center
on Law, Ethics and National Security 27" Annual National Security Conference, Virtual, February 25,
2022

Virtual Presentation, “Cryptocurrency: Law and Lawlessness,” Osher Lifelong Learning Institute at the
University of California San Diego, December 2, 2021

Panelist, “CryptoWorld: BitCoin and Blockchain - The New Way or Passing Fad?” NAFOA 2021 Fall
Finance & Tribal Economies Conference, September 27, 2021

Panelist, “The Future of Global Money: How Real is the Cryptocurrency Threat & Value?” Great Talk
Inc., September 1, 2021, available at https://youtu.be/FvYA8zvW1G8

Flash Presentation, “Cryptocurrency and the State: An Unholy Alliance,” DC Fintech Week, Virtual,
October 19, 2020, available at https://www.dcfintechweek.org/videos/

Mentor, “HBCU Blockchain Curriculum Development Institute 2019,” Center for Study of Blockchain
and Financial Technology, New Orleans, Oct. 31-Nov. 2, 2019

“The Promise and Peril of Facebook’s New Cryptocurrency,” Pontificia Universidad Catolica de Chile,
October 4, 2019

“Regulating Cryptocurrency in the United States,” National Chengchi University College of Law,
August 14-15, 2019

“Cryptoventures, Laws, and Regulatory Trends,” Conference on “The Inaugural HBCU Blockchain
Summit,” Center for Study of Blockchain and Financial Technology, Morgan State University, May 3-
4,2019

“Regulation in Blockchain,” Conference on “The Transformative Power of Blockchain,” Duke MBA
Blockchain Club, April 10, 2019

Co-Chair and Welcoming Remarks, Conference on “Ten Years from the Bottom: A Reflection on the
Financial Crisis and its Lasting Impact,” Duke University, March 20, 2019

Panelist, Conference on “The Future of Fintech: Blockchain, Cryptocurrency, and the Emerging
Financial Ecosystem,” Kenan Institute of Private Enterprise at the University of North Carolina at
Chapel Hill, January 24, 2019

Panelist, “Beyond Bitcoin,” Michael Best Law and Tech Symposium, October 25, 2018

“Wells Fargo Unauthorized Account Openings Case Study,” National Association of Corporate
Directors, Research Triangle Chapter, Director’s College, April 20, 2018

Moderator, “Beyond Talking Points: Looking at Financial Regulation Through the Frame of
Resiliency,” Duke in DC, March 27, 2018

Panelist, Blockchain Conference and Hackathon, Lincoln Network, September 29, 2017


https://www.securitiesdocket.com/webcasts/
https://youtu.be/FvYA8zvW1G8
https://www.dcfintechweek.org/videos/
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Moderator, “Global Financial Markets: A Look Ahead to the Future of Law & Business in a Changing
World,” Cadwalader, Wickersham & Taft LLP, April 12, 2017

“Media and Different Perspectives on Financial Regulation,” Rethinking Regulation at the Kenan
Institute for Ethics at Duke University, October 25, 2016

MEDIA & CITATIONS

Brooke Masters and Scott Chipolina, “Crypto vs SEC: What Grayscale’s court victory means for
bitcoin ETFs,” Financial Times, August 30, 2023, available at https://www.ft.com/content/c862dd6c-
6d9f-4565-ae40-1869b00e6e48

Dave Michaels and Paul Kiernan, “SEC’s Strategy for Regulating Crypto Stumbles in Ripple Case,”
Wall Street Journal, July 15, 2023, available at https://www.ws].com/articles/secs-strategy-for-
regulating-crypto-stumbles-in-ripple-case-a003¢c057

Claire Williams, “BNY Mellon crypto custody application didn’t anticipate SEC accounting rule,”
American Banker, June 28, 2023, available at https://www.americanbanker.com/news/new-document-

highlights-conflict-over-bny-mellons-crypto-custody-business

Edd Gent, “U.S. SEC Puts Cryptocurrencies’ Futures in Crosshairs,” IEEE Spectrum, June 14, 2023,
available at https://spectrum.ieee.org/sec-crypto-lawsuits

Joseph Zeballos-Roig, “Congress may be done with crypto,” SEMAFOR, June 7, 2023, available at
https://www.semafor.com/article/06/07/2023/congress-may-be-done-with-crypto

Michael Martin and David Gura, “The SEC unveils 13 charges in a lawsuit against crypto exchange
Binance,” NPR, June 6, 2023, available at https://www.npr.org/2023/06/06/1180361045/the-sec-
unveils-13-charges-in-a-lawsuit-against-crypto-exchange-binance

Lily Jamali, “Climate change is high on the agenda as the World Bank gets a new president,”
Marketplace, May 2, 2023, available at https://www.marketplace.org/2023/05/02/climate-change-is-
high-on-the-agenda-as-the-world-bank-gets-a-new-president/

Michelle Celarier, “Is the Bitcoin Comeback for Real?” Institutional Investor, April 24, 2023, available
at https://www.institutionalinvestor.com/article/2bstor7aqjglivlbmz6yo/portfolio/is-the-bitcoin-
comeback-for-real

Russ Bowen, “NC State Treasurer weighs in on First Citizens buying Silicon Valley Bank,” March 27,
2023, available at https://www.cbs17.com/news/north-carolina-news/nc-state-treasurer-weighs-in-on-
first-citizens-acquisition-of-silicon-valley-bank/

Matt Levin, “Who are bank examiners, and what do they do?” Marketplace, March 24, 2023, available
at https://www.marketplace.org/2023/03/24/who-are-bank-examiners-and-what-do-they-do/

Leo Schwartz, “Is Operation Chokepoint real? A crypto skeptic weighs in,” Fortune, March 22, 2023,
available at https://fortune.com/crypto/2023/03/22/is-operation-chokepoint-real-a-crypto-skeptic-

weighs-in/

David Yaffe-Bellany and Erin Griffith, “Crypto Wants it Shine Back,” The New York Times, March
20, 2023, available at https://www.nytimes.com/2023/03/20/technology/crypto-rebranding-

marketing.html



https://law.duke.edu/events/charlotte-nc-global-financial-markets-look-ahead-future-law-business-changing-world/
https://law.duke.edu/events/charlotte-nc-global-financial-markets-look-ahead-future-law-business-changing-world/
https://www.ft.com/content/c862dd6c-6d9f-4565-ae40-1869b00e6e48
https://www.ft.com/content/c862dd6c-6d9f-4565-ae40-1869b00e6e48
https://www.wsj.com/articles/secs-strategy-for-regulating-crypto-stumbles-in-ripple-case-a003c057
https://www.wsj.com/articles/secs-strategy-for-regulating-crypto-stumbles-in-ripple-case-a003c057
https://www.americanbanker.com/news/new-document-highlights-conflict-over-bny-mellons-crypto-custody-business
https://www.americanbanker.com/news/new-document-highlights-conflict-over-bny-mellons-crypto-custody-business
https://spectrum.ieee.org/sec-crypto-lawsuits
https://www.semafor.com/article/06/07/2023/congress-may-be-done-with-crypto
https://www.npr.org/2023/06/06/1180361045/the-sec-unveils-13-charges-in-a-lawsuit-against-crypto-exchange-binance
https://www.npr.org/2023/06/06/1180361045/the-sec-unveils-13-charges-in-a-lawsuit-against-crypto-exchange-binance
https://www.marketplace.org/2023/05/02/climate-change-is-high-on-the-agenda-as-the-world-bank-gets-a-new-president/
https://www.marketplace.org/2023/05/02/climate-change-is-high-on-the-agenda-as-the-world-bank-gets-a-new-president/
https://www.institutionalinvestor.com/article/2bstor7aqjglivlbmz6yo/portfolio/is-the-bitcoin-comeback-for-real
https://www.institutionalinvestor.com/article/2bstor7aqjglivlbmz6yo/portfolio/is-the-bitcoin-comeback-for-real
https://www.cbs17.com/news/north-carolina-news/nc-state-treasurer-weighs-in-on-first-citizens-acquisition-of-silicon-valley-bank/
https://www.cbs17.com/news/north-carolina-news/nc-state-treasurer-weighs-in-on-first-citizens-acquisition-of-silicon-valley-bank/
https://www.marketplace.org/2023/03/24/who-are-bank-examiners-and-what-do-they-do/
https://fortune.com/crypto/2023/03/22/is-operation-chokepoint-real-a-crypto-skeptic-weighs-in/
https://fortune.com/crypto/2023/03/22/is-operation-chokepoint-real-a-crypto-skeptic-weighs-in/
https://www.nytimes.com/2023/03/20/technology/crypto-rebranding-marketing.html
https://www.nytimes.com/2023/03/20/technology/crypto-rebranding-marketing.html
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Joe Light, “Struggling Silvergate Bank Held Reserves for Major Stablecoins, Raising Investor
Protection Questions,” Barron’s, March 4, 2023, available at

https://www.barrons.com/articles/silvergate-stablecoins-bitcoin-fdic-banking-a355da8a

Lily Jamali, “Can crypto restore its credibility?”” Marketplace, December 13, 2022, available at
https://www.marketplace.org/2022/12/13/can-crypto-restore-its-credibility/

Joseph Zeballos-Roig, “A Republican joins the crypto backlash in Congress,” December 2, 2022,
available at https://www.semafor.com/article/12/02/2022/roger-marshall-kansas

Sharon Thiruchelvam, “FTX failure resets US crypto legislative programme,” Risk.net, November 29,
2022, available at https://www.risk.net/regulation/7955328/ftx-failure-resets-us-crypto-legislative-

programme

Molly Fischer, “Yam Karkai’s [llustrations Made Her an N.F.T. Sensation. Now What?,” November
28, 2022, available at https://www.newyorker.com/magazine/2022/12/05/yam-karkais-illustrations-
made-her-an-nft-sensation-now-what

Joseph Zeballos-Roig, “Capitol Hill finally wants to regulate crypto. But some critics say just ‘let it
burn.” Semafor, November 23, 2022, available at https://www.semafor.com/article/11/23/2022/crypto-
bill-criticized

Maxwell Strachan, “How SBF Created the New Playbook for Manipulating Washington, D.C., Vice,
November 22, 2022, available at https://www.vice.com/en/article/xgyp8d/how-sbf-created-the-new-
playbook-for-manipulating-washington-dc

David Yaffe-Bellany, “Inside a Crypto Nemesis’ Campaign to Rein In the Industry,” New York Times,
November 21, 2022, available at https://www.nytimes.com/2022/11/21/technology/gary-gensler-

crypto-sec.html

Ephrat Livini, “What is Next for the FTX Fallout,” Dealbook, November 20, 2022, available at
https://www.nytimes.com/2022/11/19/business/dealbook/ftx-fallout.html

Hannah Albarazi, “Would Rules Have Cured FTX’s ‘Internal Controls Wastleand’? Law360,
November 18, 2022, available at https://www.law360.com/articles/1550638

Matt Levin, “FTX debacle worsens crypto’s trust issues,” Marketplace, November 18, 2022, available
at https://www.marketplace.org/2022/11/21/ftx-debacle-worsens-cryptos-trust-issues/

Sarah Wynn, FTX failure may strengthen case for more robust crypto regulation, Roll Call, November
15,2022, available at https://rollcall.com/2022/11/15/ftx-failure-may-strengthen-case-for-better-
crypto-regulation/

Karl Evers-Hillstrom, Crypto faces a crisis of confidence amid FTX collapse, The Hill, November 11,
2022, available at https://thehill.com/business-a-lobbying/3730175-crypto-faces-a-crisis-of-
confidence-amid-ftx-collapse/

Jeff Ostrowski, FTX Turmoil Undermines Miami’s Crypto Strategy, Commercial Observer, November
10, 2022, available at https://commercialobserver.com/2022/11/ftx-turmoil-undermines-miamis-
crypto-strategy/#.Y23Bpcfp8f8.twitter

David Yaffe-Bellany, “Binance Pulls Out of Deal to Acquire Rival Crypto Exchange FTX,” November
9, 2022, available at https://www.nytimes.com/2022/11/09/technology/ftx-binance-crypto.html



https://www.barrons.com/articles/silvergate-stablecoins-bitcoin-fdic-banking-a355da8a
https://www.marketplace.org/2022/12/13/can-crypto-restore-its-credibility/
https://www.semafor.com/article/12/02/2022/roger-marshall-kansas
https://www.risk.net/regulation/7955328/ftx-failure-resets-us-crypto-legislative-programme
https://www.risk.net/regulation/7955328/ftx-failure-resets-us-crypto-legislative-programme
https://www.newyorker.com/magazine/2022/12/05/yam-karkais-illustrations-made-her-an-nft-sensation-now-what
https://www.newyorker.com/magazine/2022/12/05/yam-karkais-illustrations-made-her-an-nft-sensation-now-what
https://www.semafor.com/article/11/23/2022/crypto-bill-criticized
https://www.semafor.com/article/11/23/2022/crypto-bill-criticized
https://www.vice.com/en/article/xgyp8d/how-sbf-created-the-new-playbook-for-manipulating-washington-dc
https://www.vice.com/en/article/xgyp8d/how-sbf-created-the-new-playbook-for-manipulating-washington-dc
https://www.nytimes.com/2022/11/21/technology/gary-gensler-crypto-sec.html
https://www.nytimes.com/2022/11/21/technology/gary-gensler-crypto-sec.html
https://www.nytimes.com/2022/11/19/business/dealbook/ftx-fallout.html
https://www.law360.com/articles/1550638
https://www.marketplace.org/2022/11/21/ftx-debacle-worsens-cryptos-trust-issues/
https://rollcall.com/2022/11/15/ftx-failure-may-strengthen-case-for-better-crypto-regulation/
https://rollcall.com/2022/11/15/ftx-failure-may-strengthen-case-for-better-crypto-regulation/
https://thehill.com/business-a-lobbying/3730175-crypto-faces-a-crisis-of-confidence-amid-ftx-collapse/
https://thehill.com/business-a-lobbying/3730175-crypto-faces-a-crisis-of-confidence-amid-ftx-collapse/
https://commercialobserver.com/2022/11/ftx-turmoil-undermines-miamis-crypto-strategy/#.Y23Bpcfp8f8.twitter
https://commercialobserver.com/2022/11/ftx-turmoil-undermines-miamis-crypto-strategy/#.Y23Bpcfp8f8.twitter
https://www.nytimes.com/2022/11/09/technology/ftx-binance-crypto.html
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Joe Light, “Face-Off Between Crypto Billionaires Is the Market’s Biggest Near-Term Risk,” Barron’s,
November 9, available at https://www.barrons.com/articles/face-off-between-crypto-billionaires-is-the-
markets-biggest-near-term-risk-51667865380

David Gura, “Cryptocurrency exchange FTX files for bankruptcy,” NPR, November 11, 2022,
available at https://www.npr.org/2022/11/11/1135984033/once-valued-at-more-than-30-billion-crypto-
currency-ftx-is-near-bankruptcy

Lily Jamali, “Crypto exchange Binance walks away from FTX deal,” Marketplace, November 9, 2022,
available at https://www.marketplace.org/2022/11/09/crypto-exchange-binance-walks-away-from-ftx-
deal/

“Legal Explainer: Regulators face unique hurdles in FTX probes,” Reuters Video, November 14, 2022,
available at https://www.reuters.com/video/watch/idRCVOOBKQQ

“Did FTX meltdown turn the ‘crypto winter’ into a ‘crypto ice age’? Fox Business, November 11,
2022, available at https://video.foxbusiness.com/v/63153992001 12#sp=show-clips

“Cryptocurrency exchange FTX facing potential bankruptcy,” CBS News, November 11, 2022,
available at https://www.cbsnews.com/video/cryptocurrency-exchange-ftx-facing-potential-

bankruptcy/

Matt Levin, “What Message is the SEC sending about celebrity crypto endorsements with Kim
Kardashian fine?” Marketplace, October 4, 2022, available at
https://www.marketplace.org/2022/10/04/what-message-is-the-sec-sending-about-celebrity-crypto-
endorsements-with-kim-kardashian-fine/

Sarah Wynn, “GOP midterm victory would add pressure on fintech regulators,” Roll Call, October 4,
2022, available at https://rollcall.com/2022/10/04/gop-midterm-victory-would-add-pressure-on-
fintech-regulators/

Sarah Emerson, David Jeans, & Phoebe Liu, “Crypto Darling Helium Promised A ‘People’s Network.’
Instead, Its Executives Got Rich.” Forbes, September 23, 2022, available at:
https://www.forbes.com/sites/sarahemerson/2022/09/23/helium-crypto-tokens-peoples-network/

David Dayen, “Battle Royale for Crypto Oversight Kicks Off,” The American Prospect, September 15,
2022, available at https://prospect.org/power/battle-royale-for-crypto-oversight-kicks-off/

Lily Jamali, “With “the merge,” Ethereum tries to set a greener example for crypto,” Marketplace,
September 15, 2022, available at https://www.marketplace.org/?s=the%20merge

Kharishar Kahfi, “The world’s securities law watchdog is scrambling to create ‘common standards’ for
crypto,” The Block, September 3, 2022, available at https:// www.theblock.co/post/167451/the-worlds-
securities-law-watchdog-is-scrambling-to-create-common-standards-for-crypto
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